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PRIVATE PROPERTY RIGHTS
IMPLEMENTATION ACT OF 2005

THURSDAY, JUNE 8, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:03 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chairman of the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order.

This is the Constitution Subcommittee of the Judiciary Com-
mittee, and we welcome everyone here this afternoon. We will have
some other Members probably coming here shortly on both sides.

The Constitution Subcommittee convenes today to discuss H.R.
4772, the “Private Property Rights Implementation Act,” which I
introduced earlier this year, along with the Democratic principal
sponsor of the bill, Bart Gordon, to help all Americans defend their
constitutional property protected rights.

Most Americans are familiar with one recent decision involving
all Americans property rights, the case of Kelo v. City of New Lon-
don, in which the Supreme Court held that the Constitution allows
the Government to take private property from one citizen and give
it to private companies or other private individuals.

The House of Representatives acted to correct that notorious de-
cision by passing a bill, H.R. 4128, by the overwhelmingly bipar-
tisan margin of 376-38. However, the Supreme Court, during its
last term, handed down another—what many of us consider us to
be bad decisions—that fails to protect the private property rights
of all Americans. And correcting that decision through the legisla-
tion we will be discussing today should have the same bipartisan
support, we hope.

Here is what the problem is. Strange as it sounds, under current
law, property owners are now blocked from raising a Federal fifth
amendment takings claim in Federal court.

And here is why. The Supreme Court’s 1985 decision in
Williamson County v. Hamilton Bank requires property owners to
pursue, to the end of all available remedies, for just compensation
in State court before the private property owner can file suit in
Federal court under the fifth amendment.

Then, just last year, in the case of San Remo Hotel v. City and
County of San Francisco, the Supreme Court held that, once a
property owner tries their case in State court and loses, the legal
doctrine of claim preclusion requires Federal courts to dismiss the
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claims that have already been raised in State court, even though
the property owner never wanted to be in State court with their
Federal claims in the first place.

The combination of these two rules means that those with Fed-
eral property rights claims are effectively shut out of Federal court
on their Federal takings claims. These decisions set them unfairly
apart from those asserting any other kind of Federal rights, such
as those asserting free speech or religious freedom rights, who
nearly universally enjoy the right to have their Federal claims
heard in Federal court.

The late Chief Justice Rehnquist commented directly on this un-
fairness, observing in his concurring opinion in the San Remo case
that, “The Williamson County decision all but guarantees that
claimants will be unable to utilize the Federal courts to enforce the
fifth amendment’s just compensation guarantee.”

The Second Circuit Court of Appeals also noted that, “It is both
ironic and unfair if the very procedure that the Supreme Court re-
quired property owners to follow before bringing a fifth amendment
takings claim, a State court’s taking action, also precluded them
from ever bringing a fifth amendment takings claim in Federal
court.”

H.R. 4772, the “Private Property Rights Implementation Act,”
will correct the unfair legal bind that catches all property owners
in what is effectively a Catch-22. This bill, which is based on
Congress’s clear authority to define the jurisdiction of the Federal
courts and the appellate jurisdiction of the Supreme Court, would
allow property owners raising Federal takings claims to have their
cases decided in Federal court without first pursuing a wasteful
and unnecessary litigation detour, and possible dead end, in State
court.

H.R. 4772 would also remove another artificial barrier blocking
property owners’ access to Federal court. The Supreme Court’s
Williamson County decision also requires that, before a case can be
brought for review in a Federal court, property owners must first
obtain a final decision from the State government on what is an
acceptable use of their lands.

This has created an incentive for regulatory agencies to avoid
making a final decision at all by stringing out the process, and
thereby forever denying a property owner access to courts. Studies
of takings cases in the 1990’s indicate that it took property owners
nearly a decade of litigation, which most property owners can’t af-
ford, before takings claims were ready to be heard on the merits
in any court.

To prevent that unjust result, H.R. 4772 would clarify when a
final decision has been achieved and when the case is ready for
Federal court review. Under this bill, if a land use application is
reviewed by the relevant agency and rejected, a waiver is requested
and denied, and an administrative appeal also rejects the applica-
tion, then a property owner can bring their Federal constitutional
claims in a Federal court.

The bill would change the way agencies resolve disputes. Rather,
H.R. 4772 simply makes clear the steps the property owner must
take to make their case ready for court review.
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H.R. 4772 also clarifies the rights of property owners raising cer-
tain types of constitutional claims in the following ways.

And I recognize myself for 1 additional minute, without objection.

First, it would clarify that conditions that are imposed upon a
property owner before they can receive a development permit must
be proportional to the impact the development might have on the
surrounding community.

Second, it would clarify that, if property units are individually
taxed under State law, then the adverse economic impact of a regu-
lation—excuse me—then the adverse economic impact of a regula-
tion has on a piece of property should be measured by determining
how much value the regulation has taken away from the individual
lot affected, not a whole collection of lots grouped together.

Third, the bill would clarify that due process violations involving
property rights should be found when the Government has been
found to have acted in an arbitrary and capricious manner.

I think we all look forward to discussing this legislation with our
witnesses here this afternoon. We want to, again, thank them for
appearing.

And at this time I will yield to the gentleman from New York,
Mr. Nadler, who is the Ranking Member of the Constitution Sub-
committee, for the purposes of making an opening statement.

Mr. NADLER. Thank you, Mr. Chairman. I want to join you in
welcoming our witnesses today.

I think we all agree that the Constitution’s protection of property
rights must be preserved. The Constitution provides for just com-
pensation when Government takes property, but nowhere does it
spell out exactly what a taking is. That has been left to those
unelected Federal judges who, just yesterday, we were trying to
strip of all authority to hear cases involving the Pledge of Alle-
giance.

We were told by the sponsors of this legislation that Congress
has the power to strip the Federal courts of their jurisdiction to
hear a particular constitutional claim, so long as the State courts
remained available to hear the claim. What a difference a day
makes.

Today, we have legislation that removes the most fundamentally
local issues—zoning, environmental protection, infrastructure costs,
development, sprawl—and plucks them out of the States and into
the arms of those unelected Federal judges we didn’t trust yester-
day. It is enough to make your head spin.

Whatever dangers to the environment this legislation may pose,
it is green in at least one respect: It is an outstanding example of
recycling, taking us all back to those memorable days of Newt
Gingrich’s contract on America.

Later versions of that effort, which have been called kindler and
gentler—and gentler, by at least one legal scholar, focused on pro-
cedural issues, a euphemism for forum shopping.

This bill is a little less kind and a little less gentle. It greatly
expands the definition of a taking. It appears to require the Gov-
ernment to provide compensation in many cases where the Con-
stitution would not. It would allow developers to game the system
by arbitrarily dividing their lots to squeeze money out of our com-
munities.
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Let us remember what is involved in many of these so-called reg-
ulatory takings cases. What is involved is the protection of the en-
vironment and local planning areas.

Should we have to pay off someone to keep them from degrading
our water supply? That seems to be the claim of some developers
who want to fill in wetlands at will.

What shall we tell the communities devastated by Hurricane
Katrina who are bracing for the next hurricane season and need
remaining wetlands to protect them? Who pays for the damage
caused by wetlands devastation? Other taxpayers. They are the
ones who—who will have their taxes raised to build new water pu-
rification plants.

Should we have to pay off people if we want to control sprawl?
How about if we make them pay for some or all of the costs of the
new roads, sewers, water lines and schools that will be needed
when they are done with their development?

My friends on this Committee have often railed against trial law-
yers who engage in forum shopping. Now this Committee appears
prepared to legislate forum shopping to benefit one particular
group: real estate developers.

This legislation provides a new and preferential standard for one
group asserting its rights under section 1983, real property owners,
not other property owners, not people who have been denied the
right to counsel, not the descendents of former slaves, or any of the
other myriad groups who look to the courts to vindicate their rights
and for whom section 1983, which deals with depravation of civil
rights under color of law, was written.

By all means, we should protect property rights. But we should
not so distort the process to give some developers virtual immunity
from legitimate land use and environmental legislation, as I very
much fear that this bill would do.

I look forward to the testimony of the witnesses, and I yield back
the balance of my time.

Mr. CHABOT. I thank the gentleman.

And the chair would just note—I am sure it was a slip of the
tongue—but it was the “Contract with America,” not the “Contract
on America.”

Mr. NADLER. It was most certainly not a slip of the tongue.
[Laughter.]

Mr. CHABOT. I stand corrected, as so does the Ranking Member.

Do any of the other Members of the Committee present wish to
make an opening statement?

Okay, we will go right into introducing the distinguished witness
panel that we have here this afternoon.

Our first witness is Joseph Trauth. Mr. Trauth is a member of
the Cincinnati law firm of Keating, Muething and Klekamp, where
he practices zoning, planning and land use law. Mr. Trauth is a
graduate of Xavier University and the University of Cincinnati’s
School of Law.

Prior to practicing law at his current—excuse me—Mr. Trauth
served in the U.S. Peace Corps as assistant to the director of eco-
nomic development in Western Samoa, as assistant to U.S. Con-
gressman W.J. Keating, and as chairman of the Volunteer Lawyers
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for the Poor Foundation. He was also listed as Ohio’s “Super-
Lawyer” in 2004.

And we welcome you here this afternoon, Mr. Trauth.

Our second witness is Franklin Kottschade.

Am I pronouncing that correctly, Mr. Kottschade? Thank you.

Representing the National Association of Home Builders, a fed-
eration of more than 800 State and local associations, whose mis-
sion is to enhance the climate for housing in America.

Five years ago, Mr. Kottschade was named party in a case called
Kottschade v. City of Rochester that sought to overrule the Supreme
Court’s Williamson County decision, but the Supreme Court ulti-
mately decided not to hear his case.

And we welcome you here this afternoon.

Our third witness is Daniel L. Siegel. Mr. Siegel is the super-
vising deputy attorney general, in charge of the California attorney
general’s land law section. He represents various State agencies in
complex State and Federal land use lawsuits, including many tak-
ing factions.

In this capacity, he has authored amicus curiae briefs on behalf
of the California attorney general in takings cases such as Brown
v. Legal Foundation of Washington and San Remo Hotel v. City
and County of San Francisco. Mr. Siegel is graduate of the New
York University School of Law.

And we welcome you here this afternoon, Mr. Siegel.

Our fourth and final witness is Professor Steven Eagle of George
Mason Law School. Excuse me. Professor Eagle is an expert in reg-
ulatory takings and other aspects of property law, who has ap-
peared before this Subcommittee many times.

He is the author of a leading property law treatise and many
other scholarly and popular articles on the subject. He also teaches
a variety of programs for judges and the practicing bar. Professor
Eagle received his J.D. from Yale Law School.

We thank all our witnesses for taking their time out of very busy
schedules, as we know, to appear before us this afternoon.

And, Professor Eagle, congratulations, by the way, on a tremen-
dous basketball season this year. We were all watching, and hop-
ing, and praying. Since the University of Cincinnati in my district
didn’t quite make it this year, we were pulling for you all. And we
had staff people that were attending almost all your games. So a
job well done.

It is the practice of the Committee to swear in all witnesses ap-
pearing before us, so if you would all please stand and raise your
right hands.

Do you swear that, in the testimony you are about to give, you
will tell the truth, the whole truth, and nothing but the truth, so
help you God?

Thank you. All witnesses have indicated in the affirmative.

Finally, I would like to just explain to you what we call the 5-
minute rule here. Each of the witnesses will have 5 minutes. And
each of the Members who are asking questions up here will also
have 5 minutes.

We even have a lighting system up there. When you begin speak-
ing, the green light will come on. That will be on for 4 minutes.
A yellow light will come on after 4 minutes to let you know you
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have about a minute to wrap up. And then the red light will come
on.
We would appreciate it if you would wrap up within that time,
if at all possible. I won’t gavel you down immediately, but we are
keeping pretty close track of time. So if you could stay within that,
we would very much appreciate that.

And, Mr. Trauth, you are recognized for 5 minutes.

TESTIMONY OF JOSEPH TRAUTH, JR., PARTNER, KEATING,
MUETHING & KLEKAMP, PLL

Mr. TRAUTH. Thank you, Chairman Chabot, Ranking Member
Nadler, Members of the Subcommittee.

My name is Joseph L. Trauth, Jr. I am an attorney with the law
firm of Keating, Muething & Klekamp in Cincinnati, Ohio, full
service law firm. I am licensed to practice both in Ohio and Ken-
tucky, and I have specialized during that period in land use law
and real estate law.

The primary purpose of H.R. 4772 is to simply and expedite ac-
cess to the Federal courts for parties injured under the 5th and
14th amendment of the United States Constitution. The bill is pri-
marily concerned with regulatory takings.

We often hear about the eminent domain cases, which are very
high-profile, but every day we have regulatory takings, and I have
seen it over the past 32-plus years.

The following details the significant impact the bill would have,
as well as the reasons its passage is necessary. My testimony fo-
cuses primarily on section II and section V of the bill.

And I would like to say that this is not a developers’ bill; it is
not a builders’ bill. It is a personal property rights bill, and those
are the people that I represent every day. These are the personal,
these are the people who own property personally, farmers, people
who have held land in their family, people who have put all of their
money into property.

Section II of the bill is primarily aimed at granting property own-
ers with Federal takings claims access to the Federal courts sys-
tem. Currently, an aggrieved party must file suit in State court
when municipalities or other governmental agencies violates his or
her 14th amendment or fifth amendment property rights. Even if
the property owner brings a purely Federal claim, he or she will
be barred from filing in Federal court.

The Williamson County case that was talked about early strips
property owners of protected rights. Williamson County created
three harmful effects for property owners.

First, by requiring that fifth amendment takings cases to origi-
nate in State court, States have developed different standards in-
terpreting what constitutes a taking and when a taking is uncon-
stitutional.

The second consequence of Williamson County is that the costs
associated with litigating a taking claim have dramatically in-
creased.

And, finally, after San Remo Hotel v. San Francisco was decided
in 2005, property owners were left with the possibility of never
being able to bring their takings claims under the fifth amendment
in a Federal court.
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The problem is with different State standards. There is no logical
reason why the fifth amendment should mean different things de-
pending upon which State you reside in. However, as a result of
Williamson County, this is exactly what has happened.

State courts, such as Ohio, have elevated themselves above the
Supreme Court of the United States in regards to interpreting the
Federal Constitution.

The Supreme Court has established a two-part disjunctive test to
prove unconstitutionality. Does the ordinance substantially ad-
vance the legitimate State interests? Or does it deny the owner
with economically feasible use of his land?

Unfortunately, in Ohio, back in 1990, Ohio created a conjunctive
test. You had to prove both, and you had to prove both beyond fair
debate, which was interpreted under case law as to mean beyond
a reasonable doubt.

So to protect your constitutional fifth amendment right in Ohio,
you have a criminal prosecution standard to meet in order to pro-
tect your federally granted fifth amendment property rights. That
is just wrong; it is inappropriate.

Kentucky and Indiana, who are in our region, have slightly dif-
ferent standards. Passing H.R. 4772 solves the problem of differing
State standards. Its passage is necessary for Ohioans to fully enjoy
their constitutional rights.

Ohio essentially seceded from the fifth amendment and the 14th
amendment for 8 years. And they still today require a criminal con-
viction standard for property owners to prove that his or her Fifth
and 14th amendment rights have been trampled. Passing of this
bill will reunite Ohioans with their 5th and 14th amendment
rights.

The exhaustion requirement of Williamson County can prohibi-
tively increase litigation costs. I have two stories. One was a case
that I had in Ohio, where an intersection next to an expressway
was zoned for single-family housing. We fought it for 8 years in a
State court before we got to a damage claim, and at that point in
time my clients had to settle, because it had just gone on too long
and was too costly.

The second one is two parties, the township and the developer
and the property owner, had signed a consent decree and the judge
refused to sign the consent decree. This case is still going on today
after 3 years, with no remedy in sight.

San Remo preclusion is a problem. And as I said, the fifth section
of the bill, I think, clarifies and defines multiple constitutional
standards. It does not make a dramatic shift in the law.

Finally, H.R. 4772 will provide uniformity to fifth amendment
regulatory takings and eminent domain takings cases and ensure
property owners rights throughout the United States as being ade-
quately protected by the Federal courts.

Again, this is not for Fortune 500 companies. This bill is not for
developers. This is for citizens of the United States who own prop-
erty and have a right to have that protected in the Federal court,
and I think this bill will do that. And we urge its passage.

Thank you.

[The prepared statement of Mr. Trauth follows:]
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PREPARED STATEMENT OF JOSEPH L. TRAUGH, JR.
Testimony of Joseph L. Trauth, Jr.
Regarding H.R. 4772: “Private Property Rights Implementation Act of 2005”

The United States House of Representatives
Subcommittee on the Constitution, Committee on the Judiciary

My name is Joseph L. Trauth, Jr. 1 am a partner at Keating, Muething, & Klekamp, a full
service law firm located in Cincinnati, Ohio. I have practiced law in the land use and zoning
areas for over 32 years. I am licensed to practice law in both Ohio and Kentucky. From 1967-
1969, I served in the United States Peace Corps in Western Samoa as Assistant to the Director of
Economic Development. From 1971-1973, I served as an Assistant to United States
Congressman William J. Keating. 1 have practiced law at Keating, Muething & Klekamp since
1973.

HR. 4772 (titled “Private Property Rights Implementation Act of 2005;” hereafter “the
bill”) has been submitted to the House of Representatives by Congressman Steve Chabot. Its
primary purpose is to simplify and expedite access to the Federal Courts for parties injured under
the Fifth and Fourteenth Amendments of the United States Constitution. The bill is primarily
concerned with regulatory takings. The following details the significant impact the bill will have
as well as reasons why its passage is necessary. My testimony focuses primarily on Section 1
and Section V of the bill.

L. Section 11 of H.R. 4772

Section II of the bill is primarily aimed at granting property owners with federal takings
claims access to the federal court system. Currently, an aggrieved property owner must file suit
in state court when a municipality violates his or her Fifth or Fourteenth Amendment property
rights. Even if the property owner brings a purely federal claim, he or she will be barred from

filing in federal court.
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In Williamson County Regional Planning Commission v. Hamilton Bank of Johnson City,
the Supreme Court granted certiorari to address whether federal, state, and local governments
must pay money damages to a property owner whose property had been temporarily taken due to
government regulations. Williamson County Reg’l Planning Comm’n v. Hamilion Bank of
Johnson City, 473 U.S. 172, 185 (1985). Hamilton Bank, the property owner, alleged that
stricter density requirements passed by the Williamson County Planning Commission denied
them any economically viable use of their property. The initial suit claiming a regulatory taking
under the Fifth Amendment was filed in a federal district court. /d. at 182.

The case proceeded on the merits of Hamilton Bank’s arguments through the federal
court system until it reached the United States Supreme Court. There, the Court held that
Hamilton Bank’s claim was premature and refused to address the merits of the case. Williamson
County, 473 U.S. at 185, The Court stated that “because [Hamilton Bank] has not yet obtained a
final decision regarding the application of the zoning ordinance and subdivision regulations to its
property, nor utilized the procedures Tennessee provides for obtaining just compensation,
[Hamilton Bank’s] claim is not ripe.” Zd. at 186.

In regards to a final decision, the Court held that Hamilton Bank should have sought
variances from the planning commission prior to suing in federal court. The court held “a claim
that the application of government regulations effects a taking of a property interest is not ripe
until the government entity charged with implementing the regulations has reached a final
decision regarding the application of the regulations to the property at issue.” Williamson
County, 473 U.S. at 186.

A Williamson County Strips Property Owners of Protected Rights



Williamson County created three harmful effects for property owners. First, by requiring
Fifth Amendment takings cases to originate in state court, states have developed different
standards interpreting what constitutes a taking and when a taking is unconstitutional. The
second consequence of Williamson County is that the costs associated with litigating a taking
have dramatically increased. Finally, after San Remo Hotel v. San Francisco was decided in
2005, property owners were left with the possibility of never being able to bring their Fifth
Amendment takings case in federal court. 545 U.S. 323 (2005).

1. The Problem of Different Standards

There is no logical reason why the Fifth Amendment should mean something different
depending upon which state one resides. However, as a result of Williamson County, this is
exactly what has happened. State courts, such as Ohio, have elevated themselves above the
Supreme Court in regards to interpreting the federal constitution.

Before reviewing different state standards, a brief understanding of the federal standard
for when a zoning ordinance is unconstitutional is necessary. The Supreme Court has
established a two part disjunctive test. The application of a zoning law will be deemed an
unconstitutional taking if the ordinance (1) does not substantially advance legitimate state
interests or (2) denies an owner economically viable use of his land. Agins v. Tiburon, 447 U.S.
255,260 (1980). The government has the burden of proving a substantial interest is served by
the zoning regulation. Nofllan v. Cal. Coastal Comm 'n, 483 U.S. 825 (1987). By establishing a
disjunctive test, a property owner need only satisty one of two burdens to show a zoning

regulation is unconstitutional.
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In Lingle v. Chevron U.5.4., Inc., the United States Supreme Court threw out the
“substantially advances” test for takings claims. 544 U.S. 528 (2005). The Court held that the
“failure to substantially advance a legitimate government interest” formula from Agins “has no
proper place in our takings jurisprudence” because it “prescribes an inquiry in the nature of a due
process . . . test....” Lingle, 544 U.S. at 540. Passing H.R. 4772 will assure that this new
standard is applied uniformly throughout the states.

As I'will now demonstrate, not all states follow the above standard pronounced by the
United States Supreme Court.

a. The Ohio Standard

In 1990, Ohio adopted its own test for applying the Fifth Amendment takings clause to
zoning challenges. Rather than the disjunctive federal test, Ohio adopted a conjunctive test. In
order to invalidate a zoning ordinance on constitutional grounds, a property owner had to show,
beyond “fair debate,” that the zoning classification denied them “the economically viable use of
their land without substantially advancing a legitimate interest in the health, safety, or welfare of
the community.” Ketchel v. Bainbridge Twp., 557 N.E.2d 779, 783 (Ohio 1990). “Fair debate”
has been analogized to the criminal probative standard of “beyond a reasonable doubt.” Central
Motors Corp. v. Pepper Pike, 653 N.E.2d 639, 642 (Ohio 1995). The federal standard places the
burden of proof on the government.

In applying this two-part test, the court would first determine whether the zoning
ordinance allowed the landowner an economically feasible utilization of his land. Next, the court
would determine whether the ordinance permissibly advanced a legitimate interest of the city.

Columbia Oldsmobile, Inc. v. Monigomery, 564 N.E.2d 455, 457-458 (Ohio 1990).



In 1998, Ohio realigned itself with the Agins disjunctive test. After reconsidering Agins
and its own prior cases on zoning challenges, the Ohio Supreme Court held that a zoning
ordinance may be found unconstitutional if it is “arbitrary and unreasonable, having no
substantial relation to the public health, safety, morals, or general welfare regardless of whether
it has deprived the landowner of all economically viable uses of the land.” Goldberg Cos. Inc. v.
Richmond Heights, 690 N.E.2d 510, 514 (Ohio 1998). Despite adopting the disjunctive Agins
test, the property owner challenging the zoning ordinance maintained the burden of proof, and
the standard of proof remained beyond fair debate. /d. at 515. This same burden of proof
remains Ohio law today.

Current Ohio law is less protective of constitutionally guaranteed property rights than
current federal law. By placing a high burden on the aggrieved property owner, i.e. “beyond a
reasonable doubt,” to show a zoning ordinance either serves no legitimate government interest or
denies himself or herself of the economically viable use of his property, the Ohio Supreme Court
has made it easier to pass unconstitutional zoning ordinances. Ohio is essentially depriving
property owners of constitutionally protected rights. This is a fundamental violation of
constitutional law. Passing H.R. 4772 would solve this problem by allowing an aggrieved
property owner in Ohio to immediately sue under the Fifth and Fourteenth Amendments in
federal court.

b. The Kentucky Standard

Kentucky adopts a similar approach to the federal courts in applying the Agins

disjunctive test. The only minor difference is found when analyzing whether the government has

proven its legitimate interest. Kentucky uses a “reasonable connection” test which states that the
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burden for public improvements must bear a reasonable relationship to the benefits conferred on
the subject development, to the overall benefit to the surrounding neighborhoods, and to the need
for improvement necessitated by the development. Lexington-fayette Urban County Gov. v.
Schneider, 849 S.W.2d 557, 560 (Ky. Ct. App. 1992). While this technically differs from the
rough proportionality test established in Dolan, it fundamentally answers the same question of
whether the conditions and exactions placed on the landowner are fair. Dolan v. Tigard, 512
U.S. 374 (1994). However, it is different than the federal standard.

c. The Indiana Standard

Similar to Kentucky, Indiana follows the Supreme Court standard regarding the
constitutionality of zoning regulations. See Board of Zoning Appeals, Bloomington, Indiana v.
Leisz, 702 N.E.2d 1026 (Ind. Ct. App. 1998), Georgeiown v. Sewell, 786 N.E.2d 1132 (Ind. Ct.
App. 2003).

As can be seen with Ohio, differing interpretations of the Fifth Amendment takings
clause can have a dramatic effect on a property owner’s constitutional rights. While the simple
solution appears to be for the aggrieved Ohio property owner to file suit in federal court under 42
U.S.C. § 1983, Williamson County has made this impossible. Passing HR. 4772 makes this
problem obsolete. Its passage is necessary for Ohioans to fully enjoy their constitutional rights.
Ohio had essentially seceded from the Fifth and Fourteenth Amendments for eight years and
requires today a criminal conviction standard for a property owner to prove that his or her Fifth
Amendment property rights have been trampled. Passing HR. 4772 will reunite Ohioans with

their Fifth and Fourteenth Amendment Rights.
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By bringing their case in a federal district court, property owners throughout the country
will be ensured that their claim is going to be decided by the precedent established by the
Supreme Court. This bill eliminates the problem of the Fifth Amendment meaning something
different state by state. The constitution should be applied equally to every citizen, and this bill
reflects that logic.

2. The Exhaustion Requirement of Williamson County can Prohibitively
Increase the Litigation costs of an Aggrieved Property Owner

Williamson County requires a property owner with a federal takings claim to exhaust all
state remedies prior to suing in federal court. As a result, property owners are unable to seek
immediate redress from a federal court for a federal claim. They must first exhaust all state
administrative remedies. This can become prohibitively expensive if the state agency or state
court unnecessarily delays its decision.

One example of the unfairness that occurs currently is in Ohio where there is pending a
case in which the township and the property owner agreed to settle a zoning state court litigation
by a consent decree indicating that the current zoning on the property was unconstitutional and
that the proposed zoning was reasonable. A state court judge refused to sign the consent decree
stating that he felt there was a statutory right to referendum that was being abrogated.

The judge has effectively held up any development of this particular property owner’s property
for well over three years and still has not agreed to sign the consent decree which was agreed to
by both interested parties. This inaction and cost of state court litigation has essentially taken
away all of the property owner’s Fifth Amendment property rights. Passing HR. 4772 will

prevent this from happening in the future.
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HR. 4772 will dramatically decrease the cost associated with litigating a Fifth or
Fourteenth Amendment claim. The bill precisely defines, in a three-part standard, when a claim
is ripe for judicial review. Without this bill, as detailed above, it is very easy for a state agency
or court to drag out the property owner’s case for years and years. At some point, the litigation
costs become too high and the property owner is forced to drop their suit due to financial
hardship. This affects the small property owner more than it does the large scale developers and
Fortune 500 companies. The Constitution should protect citizens without regard to an
individual’s financial position.

Section I of HR. 4772 states that a claim is ripe when the following three conditions are
met:

(1) the property owner submits and is denied a meaningful
application to use property that is consistent with local land use
and zoning requirements;

(2) the property owner then applies for but is denied a waiver from
applicable land use requirements that caused the initial application

to be rejected and,

(3) after the waiver is denied, the property owner then pursues but
is denied an administrative appeal on the waiver.

It is important to note that the bill would not change the way agencies resolve disputes —
it merely instructs the court when a “final agency action™ has taken place.
3. Sam Remo and Preclusion
The third problem Willicmson County poses for property owners was not created until the
Supreme Court decided San Remo Hotel v. City and County of San Francisco in 2005, In San
Remo, San Francisco enacted the Hotel Conversion Ordinance which, when applied to the San

Remo hotel, resulted in the hotel having to pay $567,000 for a permit to continue its operation as
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a tourist hotel. San Remo Hotel, 545 U S. at 323. The hotel objected, claiming the ordinance
effected a taking of their land. After the California courts rejected the hotel owner’s state claims,
he sued San Francisco in federal district court on their Fifth Amendment claim. Upon hearing
the case, the Supreme Court held that the hotel owner was precluded from suing in federal court
because his claim had already been exhausted in state court. The consequence of this decision
was that the San Remo Hotel was never heard on its Fifth Amendment takings claim.

After Williamson County and San Remo Hotel, property owners are in an untenable
situation whereby they may never get heard in federal court on their Fifth Amendment takings
claims. Williamson County forbids property owners from bringing their claim initially in federal
court and San Remo says that after state court proceedings, the property owners is precluded
from bringing a Fifth Amendment claim in federal court. This catch-22 has effectively
prevented property owners from raising a Fifth Amendment takings claim in federal court. By
providing immediate access to federal courts on a Fifth Amendment takings claim, H.R. 4772
addresses and cures this problem.
1L Section V

Section V clarifies and precisely defines multiple constitutional standards. Tt does not,
however, make a dramatic shift in the law. The provisions stated in Section V simply restate and
clarify what the Supreme Court has already established in case law.

Subsection I of Section V clarifies that conditions or exactions imposed upon a property
owner in order to receive a permit must be roughly proportional to the impact the development
might have. This section restates the principles established in No/lan and Dolan. Nollan, 483

U.S. 836, Dolan, 512 U.S. at 374 (1994).
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Subsection II of Section V addresses what is commonly referred to as the “denominator
question” in cases concerning subdivided lots. The bill requires that federal courts look at the
impact of a takings claim on each individual lot, not the subdivision as a whole. Thisisa
question of faimess. After subdivisions are approved, the government will often later impose
restrictions on certain lots. However, when challenging an action as unconstitutional, the courts
tend to look at the subdivision as a whole and not the individual lot. The court reasons that if the
property owner can still develop some lots, his rights are protected. The property owner is left
with the unusable lots which he is paying a higher tax burden on. This provision reflects the
notion that it is unfair for the government entity to both receive the higher tax revenue on
individual lots while simultaneously denying the property owner use of that lot.

Finally, subsection IIT of Section V defines the standard for due process claims in a
takings case as “arbitrary and capricious.” This ensures that the constitution will be applied
uniformly throughout the country. Currently, some courts are using a “shocks the conscience”
standard for all due process claims. Land use decisions seldom shock the conscience, making
this an unreachable standard. The appropriate standard for a due process claim in a land use
matter is whether the government has no rational basis for its decision and makes and arbitrary
and capricious decision. This provision of the bill reflects the appropriate standard for a due
process claim in a land use matter.

. Conclusion

HR. 4772 will provide uniformity to Fifth Amendment regulatory and eminent domain

takings cases and ensure that property owners’ rights throughout the country are being

adequately protected by the federal courts. The Supreme Court, through Williamson County and
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San Remo, have created a system where it is all but impossible for a property owner to have their
Fifth Amendment takings case heard in federal court. States, such as Ohio, have broken from
Supreme Court precedent and dramatically decreased property owners’ constitutional rights.
Under 42 U.S.C. § 1983, it is the role of the federal judiciary to oversee and correct
actions taken by municipalities "under color of state law" that violate federal civil rights.
Congress intended for Section 1983 to provide immediate access to federal courts for individuals
deprived of their constitutional rights. Passing HR. 4772 will provide this federal access and

assure property owners across America their Fifth Amendment rights will be protected.

1653571.1
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Mr. CHABOT. Thank you very much.
Mr. Kottschade, you are recognized for 5 minutes.

TESTIMONY OF FRANKLIN KOTTSCHADE, PRESIDENT,
NORTH AMERICAN REALTY

Mr. KOTTSCHADE. Mr. Chairman, before I start, I would like to
claim personal privilege to introduce my wife.

Mr. CHABOT. Go right ahead.

Mr. KOoTTSCHADE. My wife, Bonnie, who is—we have been mar-
ried 39 years. Thank you.

Mr. CHABOT. We welcome you here, also, Mrs. Kottschade.

Mr. KoTTsCHADE. Chairman Chabot, Ranking Member Nadler,
Members of the Subcommittee, my name is Franklin Kottschade.
I am a builder-developer from Rochester, Minnesota. And I am
pleased to testify on behalf of the National Association of Home
Builders in support of H.R. 4772, the “Private Property Rights Im-
plementation Act.”

Last year, the House took decisive and swift action in response
to the United States Supreme Court’s Kelo decision. Unfortunately,
misuse of eminent domain powers is not the only abuse of the fifth
amendment protections.

A more persuasive and subtle abuse of private property rights
can occur when Government regulates the property as if they con-
demned it. When Government entities take private property rights
through excessive regulation and then refuse to pay just compensa-
tion, property owners should be able to protect their constitutional
rights in Federal court, just as has been done with other constitu-
tional rights.

H.R. 4772 levels the playing field in the regulatory takings con-
text by allowing owners to bring takings claims directly to Federal
court. I am one of the many litigants who attempted without suc-
cess to address the violations of my constitutional rights in Federal
court.

In 1992, I embarked on a 14-year legal battle. I applied for ap-
proval of 104-unit development, consistent with existing zoning reg-
ulations. The city said yes, but imposed nine owners conditions
that rendered the number of townhouses I could build to 26, and
made the project economically infeasible.

The city’s conditions would have added $70,000 to each town-
house, a 300-percent increase in an area where the average town-
house market was $125,000.

Every effort I made to negotiate or appeal the decisions of the
zoning board and the city common council was flatly denied. After
9 years of negotiations with the city, I filed suit in Federal court
in 2001. And 5 years after filing that suit, I still do not—I still
don’t know if my fifth amendment rights were violated because a
court has never heard the merits of my case.

Federal courts refuse to hear my case, ruling that I must first
defend my constitutional rights in State court, and yet the recent
Supreme Court decision in San Remo confirms that once a takings
plaintiff goes to State court, he will be unable to later access the
Federal courts.

As a result, property rights claims under the fifth amendment
bear the unfortunate and unique distinction of never being heard
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in Federal court, unlike the protection of other provisions by the
Bill of Rights.

Accordingly, various studies show, undertaken by the National
Association of Home Builders, over the past 15 years, only 19 out
of 161 taking cases brought to Federal court were considered on its
merits. Of course, this was before San Remo completely shut the
door to the Federal court.

And of 18 Federal appellate cases where the merits were
reached, it took property owners on an average of 9.1 years to have
a Federal court reach its final determination. This is wrong.

Ironically, if my case were involved in building of a church in-
stead of townhouses, I could have gone directly to Federal court,
because Federal courts will hear the first amendment land use
cases. Only property owners with fifth amendment claims are de-
nied ever the specter of justice.

Currently, municipalities and local governments hold all the
cards. I learned recently of a case that clearly shows the system is
broken, Koscielski v. City of Minneapolis. The property owner filed
a claim in State court. Minneapolis had the case removed to Fed-
eral court, which the federal—which the Supreme Court rules
under its ruling in the College of Surgeons.

Once in Federal court, the city of Minneapolis argued that Mr.
Koscielski’s takings were not ripe because he had not gone to State
court. Yet it was the city of Minneapolis that requested the re-
moval to Federal court in the first place.

And this is not an isolated situation. The exact same thing hap-
pened in the Fifth Circuit.

The Government’s abuse of the system in these cases is egre-
gious. It wastes the court’s time and forces property owners on an
expensive, wild goose chase through our courts. Congress must re-
store the balance between Government and property owners by
passing this important legislation which will put the fifth amend-
ment back on par with the rest of the Bill of Rights.

Mr. Chairman, Members of the Committee, thank you for the op-
portunity to testify today.

[The prepared statement of Mr. Kottschade follows:]
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Chairman Chabot, Ranking Member Nadler, and Members of the Subcommittee, my
name is Franklin P. Kottschade. I am a home builder and developer from Rochester,
Minnesota, and a member of the National Association of Home Builders (NAHB). T am
pleased to provide testimony on NAHB’s behalf in support of H.R. 4772, the Private
Property Rights Implementation Act of 2005.

1. Background on NAHB and its Support for Property Rights.

Founded in 1942, NAHB is a federation of more than 800 affiliated state and local
building industry associations. It is the voice of the housing industry in the United States.
NAHB represents over 225,000 builder and associate members throughout the country,
including individuals and firms that construct and supply single-family homes, as well as
apartment, condominium, multi-family, commercial and industrial builders, land
developers and remodelers. NAHB’s builder members will construct about 80 percent of
the more than 1.9 million new housing units projected for 2006, making housing one of
the largest engines of economic growth in the United States.

NAHB supports a sensible balance between growth to meet the Nation’s housing
demands, and protection of the environment and natural resources for future generations
of Americans. To achieve that balance, NAHB’s members must cooperate with land use
officials at all levels of government so that growth proceeds in a planned and orderly
manner.

Sometimes land use regulators go too far in placing demands on property owners. It
is all too common for government officials to single-out the development community to
shoulder the burden of civic improvements which, in all fairness and justice, the public as
a whole should bear. Property owners face unfair legal barriers that undercut 42 U.S.C. §
1983 of the Civil Rights Act, which was specifically designed to protect all Americans
from actions taken by municipalities “under color of state law” that violate federal
constitutional rights. Congress intended for Section 1983 to provide immediate access to
the federal courts for individuals deprived of their constitutional rights, but this is
currently not the case for property owners. NAHB thus has a long tradition of advocacy,
before Congress and in the Nation’s courts, to establish a judicial system where the
federal courts are free and open to robust debate under the Takings Clause—just as they
are available to address other fundamental protections in the Bill of Rights.

11. Personal Background
A copy of my résumé is attached at Appendix 1 to this testimony.

I was born and raised on a farm 40 miles north of Rochester, Minnesota. My formal
education includes attending a one room country school for eight years, high school, and
college, where I paid my way by working highway construction jobs. [ met my wife,
Bonnie, in college. Bonnie is a retired public health nurse who was employed as a
School Nurse by the Olmsted County Public Health Department for thirty-two years. For
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the past 39 years, Bonnie and I have lived and raised our family in Rochester (1 boy and
2 girls). Our children attended the Rochester Public Schools before going on to college.

My professional successes have instilled in me a strong commitment to give back to
my community, and my résumé provides a list of my civic and charitable activities.
These include volunteer participation at the local government level to ensure that
municipal services and infrastructure are provided throughout the greater Rochester area.
In particular, I have served as Chairman of the Olmsted Facilities Commission,
responsible for the development of a new joint City of Rochester/Olmsted County
government center. In that capacity | was responsible for every aspect of the public
project for over 4'4 years, from initial site planning through final construction, which
included selection of architects, construction plan review, and management of the
competitive bidding process. T was also responsible for site acquisition and land
assemblage, where we acquired over 45 separate parcels through eminent domain and
conducted individual negotiations with each affected property owner in the condemnation
process. | am particularly proud of the fact that not a single property owner resorted to
litigation, as they all received fair market value for their land. Additionally, I have served
as Chairman of the Olmsted County Physical Development/Infrastructure Focus Group
for Strategic Planning, as well as Chairman of the Design and Construction Committee
for Rochester School District #535, where I managed capital improvements and
renovations for our children’s schools. These volunteer opportunities have provided me
first-hand knowledge and respect for the challenges faced by local governments to
manage growth, while ensuring adequate, available infrastructure to benefit all citizens.

Tn my professional capacity, T am the President of North American Realty, Inc., a
small, Rochester-based development and real estate brokerage company that I
incorporated in 1972. During my stewardship at North American Realty, all aspects of
the local land use and development process have come across my desk including
approvals for site plans, zoning, annexation, layout and engineering, grading plans,
service roads, and building construction. North American Realty has provided over 1400
homes for Minnesotans across the economic spectrum, ranging from subdivisions,
apartment rentals, seniors housing, mobile homes, to affordable townhouses.

1 take very seriously my responsibility to provide the dream of home ownership to the
citizens of greater Rochester, and I aspire to build communities that I would want my
own children and grandchildren to call home. Indeed, I have always been willing to
provide more than my fair share to ensure that the houses | build are integrated with the
environment and are completely serviced by all essential infrastructure. Yet,
unfortunately, I have been a victim of government abuse in the land-use approval process
on occasion. In those circumstances I will do whatever it takes to protect my family’s
well-being and my economic investment—and that includes litigation.

Filing a lawsuit to safeguard property rights is never a developer’s first response. As
the adage goes, “Your first lawsuit is your last permit.” It is simply a bad business
decision to blithely resort to litigation, which creates substantial out-of-pocket costs such
as counsel and expert fees, as well as untold projects delays and uncertainty. From my
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perspective, initiating suit is the last resort when the development approval process
comes to a stalemate, and it is never a winning proposition. I would much prefer to
negotiate with local land use officials to ultimately build a project than to sue over it. But
sometimes, a property owner has no choice, and litigation may be the final option to
protect an investment.

As the Supreme Court stated in Dolan v. City of Tigard, 512 U.S. 374, 392 (1994),
there is “no reason why the Takings Clause of the Fifth Amendment, as much a part of
the Bill of Rights as the First Amendment or the Fourth, should be relegated to the status
of a poor relation.” It is important to stand firmly on this principle. When | have been a
casualty of overly-zealous government regulation that has gone “too far,” the federal
courts should be available to hear my grievance. My own first-hand experiences,
however, have proved to me that this is not the case. Many courts have demeaned
property rights as the “poor relation” to which Dolan referred.

Accordingly, | strongly urge Congress to enact legislation ensuring that the liberties
safeguarded by the Takings Clause can be vindicated in the federal courts. In my
opinion, passage of H.R. 4772 is absolutely essential to restore the fundamental rights in
private property that have been a bulwark of our democracy since the Nation’s founders
enacted the Bill of Rights.

III.  Recent House of Representatives Efforts to Protect Private Property Rights.

The House of Representatives must be commended for the solid endorsement it
recently exhibited towards private property rights when it passed H.R. 4128, the Home,
Small Business, and Private Property Defense Act. That Act passed the House on
November 3, 2005, by an overwhelming margin of 376-38. The first three congressional
findings set forth in H.R. 4128 are:

(1) The right of individuals to own their own homes, farms, small businesses
and other types of private property is a fundamental right recognized by the
U.S. Constitution and our common law heritage of liberty.

(2) The Fifth Amendment to the U.S. Constitution protects this fundamental
right by limiting the condemnation of private property to instances where “just
compensation” is provided and independently, where the taking is for “public

»

use.

(3) History demonstrates that protection of property rights is essential to
securing other rights and liberties, and violations of property rights often lead
to violations of other fundamental rights. The Supreme Court noted that “a
fundamental interdependence exists between the personal right to liberty and
the personal right in property. Neither could have meaning without the other.
That rights in property are basic civil rights has long been recognized.” Lynch
v. Household Finance Corp., 405 U.S. 538, 552 (1972).
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These same findings, endorsed with tremendous bipartisan support only a few months
ago, could be lifted verbatim to describe H.R. 4772. The catalyst for passing H.R., 4128
last year was the U.S. Supreme Court’s decision in Kelo v. City of New London (2005).
Kelo concerned infringements on Fifth Amendment rights when government initiates
formal condemnation proceedings to take land from private property owners, in the
context of economic development opportunities. The far more pervasive and insidious
infringements on property rights occur not when government takes land to allow
development (as in Kelo), but when government regulates land to stop development with
excessive demands (as in my own and countless other cases). Congress is obviously and
rightfully concerned about protections afforded to private property, as evidenced by H.R.
4128’s passage. However, Congress is not finishing the job if it ignores the far more
common situation of Fifth Amendment takings when government over-regulates private
property and treats land as if it were actually condemned, but denies the property owner
Just compensation.

The very same concerns that mobilized the House to enact H.R. 4128 last year are
critical—indeed, more so—with regard to H.R. 4772,

1V, A Brief Overview of the Barriers Preventing Property Owners from
Accessing Federal Court

To set the stage for my personal experiences that bring me to support HR. 4772,
it is helpful to provide a brief summary of the legal theories that government agencies
have used against me and other property owners to bar federal court hearings on takings
claims. Section VIT of my testimony beginning on page 18 provides more detail, but an
overview is warranted here.

In 1985, the Supreme Court decided the Williamson County case, which has been
interpreted to require property owners to file and pursue litigation for just compensation
in state court before filing suit in federal court on a Fifth Amendment taking. While
Williamson County requires initial state court litigation to make a takings claim “ripe” for
federal review, the Supreme Court’s conflicting San Remo (2005) decision provides that
takings plaintiffs who bring their claims in state court are precluded from later obtaining
federal adjudication. In short, the effect of both Williamson County and San Remo is: (1)
property owners must litigate their constitutional takings case in state court first (under
Williamson County), but (2) after litigating in state court, they can never have their case
heard in federal court (under San Remo). Thus, the federal courts are not available to
consider, much less protect, private property rights.

While Williamson County and San Remo effectively block a property owner from
bringing a takings claim to federal court, another Supreme Court case, City of Chicago
(1997), allows local government agencies to remove cases to federal court when they are
sued in state court by a takings plaintiff. 1f government agencies have the option to
remove takings cases to federal court, then private property owners, alleging violations of
their constitutional rights, should have equal access to a federal forum.
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The late Chief Justice Rehnquist, joined by three other concurring Justices,
recognized in San Remo that there is no sound reason for blocking property owners from
federal court because “the affirmative case for the state-litigation requirement has yet to
be made.” Moreover, the U.S. Supreme Court has never explained “why federal takings
claims. . .should be singled out to be confined to state court, in absence of any asserted
Justification or congressional directive.” In fact, a church, or even an adult book store
owner, who challenges a municipal land-use regulation based on the First Amendment’s
protections has direct access to federal court, while a property owner challenging the
same regulation, but raising a Fifth Amendment takings claim, does not. The late Chief
Justice also recognized in San Remo that “Williamson County all but guarantees that
claimants will be unable to utilize the federal courts to enforce the Fifth Amendment’s
Jjust compensation guarantee.” As many property owners have learned, takings claims
bear the unfortunate, but unique, distinction of never being heard in federal court, unlike
any other Bill of Rights guarantee.

As aresult, H.R. 4772’s jurisdictional reforms are of paramount constitutional
importance. They would resolve many of the unfair dichotomies created by the Supreme
Court’s cases, and ensure that Fifth Amendment property rights are fundamental liberties
that the federal courts must address.

V. The City of Rochester Infringed My Constitutional Rights—And the Federal
Courts Denied Me the Right to Hear My Case.

One of my particular projects shows all too clearly the problems property owners
encounter as they attempt to develop their land. My project’s residential component,
discussed in greater detail below, contemplated higher-density townhome units that
would have added to the City of Rochester’s inadequate stock of affordable housing. But
the disproportionate and excessive demands sought by the regulators, as pre-conditions to
approve my proposal, would have made these lower-priced units economically infeasible
to build. My story provides the perfect illustration of why H.R. 4772 is such an
important piece of legislation, to ensure that landowners have access to federal courts to
vindicate their Fifth Amendment rights when all else fails.

Al The City Imposed Financially Ruinous Demands on My Project.

In 1992, I acquired a 220-acre parcel of land with the intent to develop it. Fourteen
years later, | remain entangled in an administrative and legal quagmire with no end in
sight. In all this time, I have not been able to build on my property.

Even before I closed on the property back in 1992, I met with City of Rochester
planning staff to discuss plans for a shopping center on the parcel’s eastern side.
Representatives of the Rochester-Olmsted Council of Governments asked me to postpone
the plan while they studied traffic needs. Staff was concerned that the premature
announcement of the shopping center would trigger land speculation in the area around
the development. I obliged, putting my project on hold. My concession here delayed the
project for 2% years.
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In 1994, T applied to rezone the eastern part of my property to accommodate the
proposed shopping center, but the City denied the application. Staff claimed that the
roads were inadequate and could not handle anticipated traffic. Also during this same
period, [ applied for approval of a townhome development on a 16.4-acre segment of the
property, consistent with existing zoning to permit single-family residences and
townhomes. Tndeed, the City’s general land-use plan identified my property as being
appropriate for higher density townhome development.

I developed and submitted a General Development Plan to construct 104 townhomes
on the 16.4-acre parcel, as the current zoning allowed. Planning department staff
recommended approval of the townhome development—Dbut they attached nine excessive,
onerous conditions. Tn a word, these conditions amounted to extortion.  Among other
things, the City’s onerous demands included that I provide a man-made lake, which it
thought would be a nice aesthetic enhancement to the site. The problem was that
manufacturing such a lake was not the most environmentally sensitive move, because |
would have to dredge a low area on the property. While 1 agreed that [ could fabricate
the lake as the City requested, the State Department of Natural Resources objected. The
State DNR would not agree to any plan that submerged an existing creek into the lake.
Thus, between the City’s demands for the lake and the State’s refusal to let me build it, I
wound up in a classic Catch-22.

In addition, the City’s planning staff tried to compel me to construct an entirely new
frontage road along Highway 63 to accommodate the planned townhomes, resulting from
the State’s denial of permits for two vehicular access points to my project’s commercial
component. Because the state denied those access permits, the City now required me to
build the new road. I put the project on hold again so I could study whether my proposed
townhomes were compatible with the existing road system, and whether a brand new
road was truly necessary. | concluded that, out of my original 220 acres, only this 16.4-
acre parcel was suitable for a residential project and it was compatible with both existing
zoning and the road system. In other words, the current road system could already
accommodate the traffic needs generated by the townhomes. The new frontage road the
City wanted me to build was excessive and unnecessary. Moreover, while T had a study
to prove my position, the City did not, nor did it ever, develop a study to justify its
exaction for a new road.

The City’s demands did not end there; planning staff continued to focus on traffic
patterns and flows. Staff determined that my proposed townhomes might be within the
right-of-way that the City would need ifit decided at some point to double the width of
an existing road, 40™ Street, from two lanes to four. Yet, the City did not have any
existing expansion plans for 40" Street. Undaunted, the City notified me that it would
require a 50-foot dedication of my property, including the 33 feet already being used as
part of the street, to upgrade the roadway. | objected to the additional dedication because
the demand was not in proportion to the traffic my project would generate. And, the City
had produced no plan or study showing that the dedication was needed from me to
accommodate the impacts from my proposed development. I agreed, however, to wait



28

until the City completed its plans and studies for the putative 40" Street road-widening
project.

At this juncture, about eight years had elapsed since I first purchased the land. So in
carly 2000 | submitted another application, this time for a conditional use permit for the
townhome development. As part of my application, I requested information from the
City regarding the right-of-way for 40™ Street, but the City replied that no road expansion
plans were yet available. Although the planning department continued to lack any traffic
plans to prove a need or intent to widen the road, staft still insisted it needed a 50-foot
dedication fromme. Eventually, [ obtained a set of plans from the State Department of
Transportation. These plans showed the projected roadway as being only 41 feet wide,
not the 50 feet as the City insisted. Although my studies showed that my proposed
project could be accommodated within the capacity of the existing road system, T
acquiesced to a 41-foot dedication for any possible future widening of 40" Street just so I
could finally move forward with the townhome plan. But the City held fast to its demand
that | dedicate 50 feet, still with no plans or justification whatsoever.

More exactions were thrown at me. The City further conditioned approval on grading
the project site to suit its still nonexistent plans for the proposed 40™ Street widening,
Grading the site as the City demanded would result in a loss of more than three-quarters
of the proposed townhomes. Still another condition involved excessive storm water
management. While I was fully prepared to meet all regulations to control storm water
runoff during my development, the City really wanted ponds for the purpose of a
regional storm water management facility, so it could address runoff far beyond my
project’s impacts. Tts plan was for me to construct these ponds for fiee and then turn
them over to the City, to drain approximately 3,000 acres of nearby lands slated for other
construction. The City’s scheme was to charge other developers of other projects about
$2,000 per acre for runoff into the ponds that / constructed and financed for the
community’s benefit. The City never intended to reimburse me for the ponds. 1t simply
demanded that T give them away—as a gift—because it wanted them.

At no time did the City or its planning staff provide me with information showing that
any of these required conditions were proportional to my project’s impacts. As an
experienced developer, | was aware of the U.S. Supreme Court’s Dolan (1994} decision,
which allows cities to impose conditions on permit approvals only if they bear a rough
proportionality to the burdens that the proposed development would place on the
community. Accordingly, | asked the City to explain the nexus of the conditions to my
project, and their proportionality to my project’s impacts. Indeed, I sent repeated, written
requests for this information to the City. The best the City could muster was sheer
speculation: its written responses state nothing more than my project “could” possibly
generate hypothetical impacts, so the conditions might be necessary. Such supposition,
without fair studies to back them up, does not satisfy Dolan’s requirement that a
regulatory body demanding exactions bears the burden to prove rough proportionality
between its requested conditions and the nature and extent of the proposed development.
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In May 2000, the Planning and Zoning Commission recommended approval of my
project subject to the nine onerous conditions sought by staff, even though I demonstrated
that those exactions rendered the project economically non-viable. Essentially, all of the
City’s onerous conditions killed my project. For example, the City’s grading and street
dedication requirements alone reduced the property’s development potential by more than
75%, shrinking the number of townhomes I could build from 104 down to 26. The
townhome site backed-up to a floodway, so it was impossible for me to propose design
alternatives that would reconfigure placement of the townhomes at different locations.
The grading requirements would have increased my per unit costs from $22,378 to nearly
$90,000, an over 300% increase in development costs for each townhome. Significantly,
the average price for similar units in the Rochester townhome market was $125,000 in
1999 and 2000. The City’s conditions also reduced the buildable area of the project from
8.93 acres to 4.93 acres. My plans to construct affordable, workforce housing were
destroyed; the City’s exactions made it impossible for me to reach the middle income and
workforce housing market that I was trying to serve.

The City Council granted my permit with all of the ruinous conditions proposed by
the Planning Commission. The Council then denied my requests for variances from the
conditions. Months of additional reviews and appeals, to the Common Council and
Zoning Board of Appeals, did not change the City’s position.

Piled one on top of the other, the City’s nine exactions were like Shylock’s demands
for a pound of flesh. They were grossly out of proportion to impacts my project would
have had on existing infrastructure and resources. Such exorbitant development costs
meant that T was either forced to elevate home prices out of the relevant market to recoup
my expenses, or I would have to absorb the total cost myself. Either way, the nine
conditions collectively rendered my project economically infeasible.

Nine years after 1 purchased the land, | was finally at a stalemate. 1 truly believed my
constitutional rights were violated. Thad one option left: in 2001, T filed suit in the U.S.
District Court for the District of Minnesota, seeking just compensation for an
unconstitutional taking under the Fifth and Fourteenth Amendments.

B. The Federal Courts Refused to Consider My Constitutional Rights.

Even with all [ had been through up until this point, I did not undertake litigation
cavalierly. [ knew that ultimate success on the merits would be a long shot, because the
U.S. Supreme Court has set a high bar for property owners to win a takings claim. But 1
did not want to abandon my project, and at least I thought I'd receive a fair hearing on the
merits of my case. I was wrong.

With the federal civil rights statute (42 U.S.C. § 1983) as the vehicle for my suit, in
May 2001 | challenged the constitutionality of the exactions the City attached to my
permit and requested just compensation under the Fifth and Fourteenth Amendments.
The City never even answered my complaint, but responded by filing a motion to dismiss
based on two grounds from the Supreme Court’s 1985 Williamson County decision: (1)
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that I failed to get a final decision on the type of development that the City would allow
on the property: and (2) that I failed to pursue available state compensation remedies.
The overriding legal issue came into focus rather swiftly, and it centered on whether my
claims were ripe under Williamson County prong 2 because | went to federal court
without an initial state court detour. The merits of my case, as to whether the City’s
extortionate demands failed under the U.S Constitution and Dolan’s “rough

proportionality” standard, were never addressed.

On January 22, 2002, the U.S. District Court for the District of Minnesota agreed with
the City and dismissed my case. The court held that until 1 sought relief in state court,
my takings claim was beyond federal court review.

T filed an appeal to the U.S. Court of Appeals for the Eighth Circuit in February 2002,
arguing that the Supreme Court’s 1997 City of Chicago decision modified Williumson
County so that the doors of the federal courthouse must be open to my complaint. In City
of Chicago, the Court concluded that government defendants could remove constitutional
land-use cases from state court to federal court, as a matter of course. Indeed, the
premise of the federal removal statute at issue in City of Chicago is that cases can be
removed from state to federal court, but only if they could be brought in federal court
originally. The inexorable conclusion from City of Chicago is that because a municipal
defendant could remove a takings case to federal court, then a takings plaintiff—such as
myself—must be allowed to bring a Fifth Amendment claim in federal court originally.

Thus, before the Eighth Circuit 1 argued that if government had the right to remove a
constitutional land-use case to federal court, then as the aggrieved party, T should be able
to bring my case to federal court in the first instance without going to state court first.
My claim obviously arose under federal law, and the federal courts exist precisely to hear
and decide federal claims. Moreover, 1 filed initially in federal court because 1 wanted to
avoid the inevitable trap that other takings plaintiffs routinely face when they sue in state
court first. Tf T had initially brought my claim in state court and lost, T never would have
been able to access the federal courts because they would have afforded full faith and
credit to the prior state judgment. A subsequent federal judge would have invoked the
doctrines of claim preclusion (res judicata) and/or issue preclusion (collateral estoppel) to
bar relitigation following any state judgment | would have received. 1 explained this
conundrum in my litigation papers to the Eighth Circuit.

The court was not sympathetic. The decision it reached in my case is captioned
Kottschade v. City of Rochester, and is reported at 319 F.3d 1038 (8" Cir. 2003). The
Eighth Circuit affirmed the district court’s previous dismissal, holding that, because I did
not exhaust my state court remedies, I could not bring my takings claim in federal court.
The Eighth Circuit acknowledged that the interplay between Williamson County and City
of Chicago created an “anomalous gap” in takings case law that only the U.S. Supreme
Court could fill, “not us.” In its opinion dismissing my case, the Eighth Circuit clearly
recognized that claimants such as me, who are required to seck a remedy in state court,
are “altogether denied a federal forum for what is undoubtedly a federal right.”
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With regard to the dilemmas I would have faced under claim and issue preclusion had
I initially filed in state court, the Eighth Circuit acknowledged my argument “has the
virtue of logic and is tempting,” but declined to accept it. The appeals court stated, “The
point is this: it is simply too early to say now exactly [how a] res judicata or collateral
estoppel argument might be appropriate in the future, and exactly what the answers to
any such argument might be.” But the handwriting was clearly on the wall. The Eighth
Circuit knew my chances for federal adjudication would be doomed if T repaired to state
court initially. I would have become another hapless victim of the preclusion doctrines,
like the long line of takings plaintiffs both before me and since.

Recognizing the anomaly between the Supreme Court’s holdings in Williamson
County and City of Chicago, the Eighth Circuit remarked, “We understand that deferring
a decision on this point is frustrating to the plaintiff, but the federal courts do not sit to
decide questions in the abstract. If the plaintiff goes to the state courts and loses, and
then files a 42 U.S.C. § 1983 action in a federal court, that court, subject to appropriate
appellate review, will be in a much better position to determine the effect of the prior
state-court adjudication.”

The Eighth Circuit noted that if T lost at the state court level, T could obtain Supreme
Court review on the merits that would afford me a federal forum to address this issue.
However, during the appellate oral argument, even one of the circuit judges
acknowledged that getting the U.S. Supreme Court to accept my case would be like
winning the lottery, given the minuscule fraction of petitions that the high Court grants
cach year. Tn any event, with no place left to go, after T lost at the Eighth Circuit T did, in
fact, seek U.S. Supreme Court review.

In my petition for certiorari, I asked the Supreme Court to resolve the conflict created
by its previous takings decisions. Williamson County bars landowners — the aggrieved
parties — from bringing federal claims in federal court. Standing in stark contrast is Cizy
of Chicago, which allows defendants, in the exact same cases, to force landowners into
federal court on the theory that plaintiffs could have sued there first, despite the
Williamson County barricade. Unfortunately, in October 2003, the Court denied my
petition, thereby refusing to clarify its own decisional anomaly.

C. The Ironic Aftermath.

1. The Eight Circuit Has Locked the Federal Court House Doors, and
Thrown Away the Key.

In an ironic twist of fate, the Eighth Circuit did indeed receive another opportunity to
examine a federal takings claim several years after mine, in a 2006 case captioned,
Koscielski v. City of Minneapolis. Unlike me, that other Minnesota plaintiff filed his
takings suit initially in state court challenging a zoning ordinance that restricted the use
of his property as a fircarms dealership. In other words, Mr. Koscielski’s case arose
precisely in the procedural posture that the Eighth Circuit sought in my case in terms of
initial state court litigation with federal access sought thereafter.

10
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A la City of Chicago, the City of Minneapolis removed the action from state court to
federal court. Once in federal court, the City filed a motion for summary judgment to
dismiss the case. The federal district court granted the City’s motion, finding that the
plaintiff’s takings claim was not ripe for adjudication. The district court found it unripe
because the plaintiff did not exhaust state court compensation procedures as required by
the Williamson County decision. The district court case is reported at 393 F. Supp. 2d
811 (D. Minn. 2005).

Like me, Mr. Koscielski filed an appeal to the Eighth Circuit. In its January 2006
opinion, not only did the Eighth Circuit rule against Mr. Koscielski, but it cited my case
as one of its bases for dismissal because the plaintiff did not pursue litigation in state
court. But how could he? He started in state court, the city next removed to federal
court—and then the city had the nerve to ask for dismissal of the federal action because
there was no prior state ripening suit. And most shockingly, the Eighth Circuit had even
more nerve to grant the dismissal! The caption for this case is Koscielskiv. City of
Minneapolis, and is reported at 435 F.3d 898 (8™ Cir. 2006).

Please recall that, as T mentioned above, the Eighth Circuit refused to entertain my
arguments because it did not know how it would address a situation where a takings
plaintiff started suit in state court. I filed originally in federal court, and the Eighth
Circuit’s decision in my case appeared to leave the federal court door open just a crack,
allowing the possibility for ultimate federal review after state takings litigation comes to
aclose. The Koscielski decision obliterated any of those delusions. Simply put, under
the current case law it is utterly impossible for any property owners within the Eighth
Circuit—covering Arkansas, Jowa, Minnesota, Missouri, Nebraska, North Dakota and
South Dakota—to ever vindicate their Fifth Amendment property rights in a federal
court, regardless of whether they file suit initially in federal or state court.

Our judicial system is supposed to be based on fairness, yet the system is decidedly
not fair to property owners. Americans should not be put through the judicial wringer
only to learn that the federal courts have abdicated their traditional role as guardians of
the Constitution. Now, property owners are being forced on wild goose chases through
our courts, with no meaningful recourse. Certainly, municipalities realize that gaming
the system, as was done in Mr. Koscielski’s case, will serve to deter property owners
from ever bringing takings claims anywhere, in state or federal court. While some
property owners may have the will and financial resources to persevere with litigation in
the face of these obstacles, most Americans will have no choice but to give up. Perhaps
that is exactly the hope of the government—to misuse jurisdictional rules so their conduct
is immune from judicial scrutiny under the Fifth and Fourteenth Amendments.

2. Kelo Meets Kottschade.
The twists don’t end quite yet. There is an epilogue to my own case. Call this next

phase, Kelo meets Koftschade. Like Mrs. Kelo, the government’s eminent domain
authority has further chipped away at whatever property rights I may have left.

11
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While I was waiting to see if the U.S. Supreme Court accepted my case, in March
2003 the Minnesota Department of Transportation (MnDOT) filed formal condemnation
proceedings against my property in state court, under its eminent domain powers. Not
only did MnDOT condemn part of the 16.4-acre parcel | had attempted to use for the
townhomes, it included additional acreage as well, with the total amount of condemned
land about 28 acres. MnDOT then took title to all of it.

The State valued my land that it had condemned at about $875,000, or roughly ten
cents on the dollar of its actual value. My experts and | disagreed with MnDOT s
appraisal; we believed that costs of filling the site alone will exceed $875.000 (in order to
match the new elevations of the road.) With the relocation of road, filling, other site
changes and the value of land, we believe that just compensation should be in the range
of $8 million. When we asked MnDOT to explain the basis for its lowball figure, the
State freely admitted that my property values were depressed due to the very same
development limitations imposed by the City of Rochester to begin with.

In other words, the City had first imposed unconstitutional conditions on my property
to limit its development potential, but conditions were immune to federal court review.
Then the State used those same conditions against me—which I wanted to challenge as
unconstitutional, but was deprived that opportunity in federal court—as a condemnation
windfall to snatch-up my land at a bargain basement price. As a property owner who has
worked for years within the rules of the land development arena, how could the Fifth
Amendment’s Takings Clause countenance such an abuse? And why am T not able to
have a federal court consider these gross injustices?

I have reserved my rights to challenge MnDOT’s valuation of my property. But I am
still waiting, some three years later, to appear before the court appointed commissioner
who will “hear testimony” from all sides regarding valuation. 1 must still go through the
trial phase after that. Essentially, the State of Minnesota is claiming that my property has
minimal value because [ cannot develop it anyway. What better way for government to
acquire land cheaply than to condemn it after its development potential is destroyed by
regulatory conditions? It’s as if the government is clipping coupons as it drags its feet
through this whole process, but meanwhile, it has wrested land title away from me. None
of this can be heard or decided by a federal court under the Supreme Court’s current case
law.

There’s still more. It gets better or worse depending on your perspective. If T am yet
to use my property for a mixed residential and commercial project, the City will require
me to enter into a Development Agreement. Essentially, such an agreement would be a
contract between me and the City setting forth the terms and conditions of the project,
and the Agreement becomes final only after it is authorized by the Rochester City
Council and executed by the Rochester Mayor and City Clerk. Improvements to and
rights-of-way for 40" Street and its connector roads remain an issue. One of the terms of
the draft agreement that the City itself has proposed is that, should I receive

12
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condemnation dollars from MnDOT, I would then have to give some of that money back
to the City because it would have required me to dedicate the land to it in the first place.

Let me repeat that: Assuming I receive money from the State to compensate me for
the value of my land in the eminent domain proceedings—which has been lowballed
because the City imposed excessive conditions that reduced the land’s development
potential—the City wants me to pay i some of those compensation dollars because it
would have required me to dedicate that land anyway—even though the dedication it
demanded is excessive, extortionate, lacks proportionality, violates Fifth Amendment
standards and escapes federal court review. 1 invite the Subcommittee to ground truth
all of this by reference to pages 7-8, subq (c) of the latest Draft Development Agreement
proposed by the City, excerpts of which are attached at Appendix 2.

Yes, the City wants me to pay it for land that it has taken from me. T could not
conjure more blatant government disregard for the U.S. Constitution. The scheming
between the City of Rochester and the State of Minnesota has reduced the Takings Clause
to a funneling mechanism that diverts just compensation from the coffers of one
regulatory body to another. That is simply utter disdain for the Bill of Rights.

Meanwhile, the City of Rochester has levied a property tax assessment against my
land for over $1.7 million dollars. The City claims that, because MnDOT initially denied
my driveway permits, the new road construction (for which my land has been condemned
in the MnDOT eminent domain proceedings) will now provide access to the site, and
therefore my property should be assessed at a higher value. So, in a perverse new twist,
my property is under siege as the result of a tax assessment which, if T don’t pay, will
cause me to forfeit the land altogether. And while the City claims my land has increased
in value because the State’s condemnation will provide road access to my site, the State
claims my land has fallen in value because the City’s excessive conditions drastically
reduced the site’s development potential. It’s hard to figure out which was is up and
which is down, but it is clear that two different levels of government are wielding their
regulatory authority and playing off each other so as to impair my land’s productive
value. In any event, I am challenging the City’s property tax assessment in state court,
where we are in the midst of discovery.

Thus, my case did not end nine years after I first purchased the land, when the
Supreme Court denied my petition, which was bad enough. Rather, with the
commencement of the state condemnation proceedings and continued negotiations on the
Development Agreement, my case has now lasted more than 14 years, with no end in
sight. I'm lucky if I receive “just” compensation for my devalued property without
giving some of it back to the City, whether in the context of the condemnation or as a
result of its tax assessment,

And [ will never have the chance for a federal court to consider any of this. That is,
unless Congress enacts HR. 4772.

13
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VI.  An Exhaustive Survey of Takings Cases Reveals the Federal Judiciary’s
Contempt for Fifth Amendment Takings Cases.

While I do believe my ordeal is extreme, I am not unique. Studies undertaken by
NAHB have shown that, for many years, property owners have been objects of disdain in
the lower federal courts. As discussed below, Congress has overwhelming evidence
exhibiting the serious problem in the federal judiciary with regard to its hostile treatment
of property rights claims. H.R. 4772 is desperately needed to ensure that the Takings
Clause is not effectively stricken from the Bill of Rights.

NAHB has compiled data on lower federal court cases decided from January 1990 to
May 2006, wherein a regulatory takings claim was brought by a property owner or
developer against a local land use regulatory agency. This compilation is attached at
Appendix 3 to this testimony. The ultimate goal was for NAHB to draw conclusions
about the extent to which the U.S. Supreme Court’s decision in Williamson County has
limited or completely eliminated merits adjudication by the lower courts of Fifth
Amendment takings claims.

The compilation shows that over the last 15% years, the U.S. district and circuit
courts have vilified property rights cases. In that time period, an overwhelming majority
of regulatory takings cases have been dismissed on jurisdictional grounds and most
property owners have been denied the opportunity to have the merits of their federal
constitutional claims heard in federal court. While a few takings cases overcome
jurisdictional hurdles, it is clear that the confusion about access to federal courts has
caused many years of expensive and duplicative litigation. The compilation of cases
shows that the Williamson County ripeness rules have indeed changed the face of Fifth
Amendment litigation for the worse.

A. Compilation Methodology

The research for this compilation was conducted in two parts. The first survey was
completed by the law firm of Linowes & Blocher, LLP in 1998 and 1999, and provided
case data from 1990 — 1998. The results of that survey have been published. See John
Delaney and Duane Desiderio, Who Will Clean Up the Ripeness Mess? A Call for Reform
So Plaintiffs Can Enter the Federal Courthouse, 31 Urb. Law. 195 (1999). NAHB
presented this information during the hearings and discussions that ultimately led to the
House of Representatives’ passage of H.R. 1534, the Private Property Rights
Implementation Act of 1997 in the 105™ Congress, and H.R. 2372, the Private Property
Rights Implementation Act of 2000 in the 106" Congress. Both of those bills would have
removed the requirements that a property owner must first repair to state court for a
takings claim, and would have confirmed that the federal courts must assert jurisdiction
in Fifth Amendment property rights cases.

As a supplement to the 1999 survey, a second survey was completed in May 2006 by

the law firm of Shipman & Goodwin, LLP. The 20006 survey sought to replicate the
search terms and methodology of the 1999 survey, as closely as possible. The May 2006
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study excludes any cases from the 1999 study that continued to proceed through the
federal courts after research for the first survey had concluded.

The number of cases brought over the last 15 years in lower federal courts that
include some form of Fifth Amendment takings claim is in the thousands. However, for
purposes of this compilation, “regulatory takings cases” were defined as those cases
where property owners sought some kind of approval or permit from a non-federal land-
use regulatory agency to allow development or construction on their property—such as
for a retirement home, low-income housing project, home remodeling, residential
subdivision, and related infrastructure—but were unable to do so based on action or
inaction by the government entity. In short, the cases cited in the compilation are limited
to as-applied challenges to land use regulation under the federal takings clause.
Additionally, to determine whether Williamson County has had any impact on the ability
of property owners to reach federal courts, the compilation does not include cases in
which there was an independent basis for federal court jurisdiction, such as adult-use
cases brought through the First Amendment, cases in which the District of Columbia was
a defendant, Lake Tahoe Interstate Compact cases, and cases where the taking claim was
clearly incidental to the other federal claims.*

Research for the compilation was conducted in Westlaw and Lexis, two major legal
research engines. Even though district courts frequently dismiss relevant cases without
publishing their decisions in the official reporters, the cases in this compilation include
both published and unpublished decisions for the purpose of tabulating results, not for
citing unpublished cases as precedent.

B. Compilation Data Summary

161 cases met the criteria outlined above. Federal courts failed to reach the merits of
the regulatory takings claim in 132 of the 161 cases. In other words, 82% of the time,
property owners are unable to get any federal court 0 even look at whether their st
Amendment rights have been violated.

The reasons cited by the courts for dismissing the regulatory takings claims confirm
that Williamson County is in fact responsible for the inability of property owners to have
their federal c¢laims heard in federal court. Of the 132 dismissed cases, 91% of them were
on the grounds directly from the Williamson County decision: (1) failure to exhaust state
compensation remedies, particularly state court litigation on an inverse condemnation
claim; (2) no final agency action; or (3) both of these reasons. While not directly

! Takings cases were excluded from the compilation if they: (1) lacked a request for approval or permit for
development, construction or rehabilitation (for example, a request to change the use of an existing building
or business operation); (2) concerned facial challenges to land use regulations; (3) related only to physical
takings; (4) arose in the context of eminent domain proceedings or where valuation was in question and
liability was not at issue; (3) related to actions by the federal government, an interstate agency, or the
District of Columbia; (6) did not involve real property (such as IOLTA cases involving lawyer trust fund
monies}; and (7} arose in the context where the federal court did not rule on the takings claim, either as to
jurisdiction or merits (even though other constitutional provisions, such as the Due Process Clause, the
Equal Protection Clause, or the First Amendment, may have been decided).

15



37

addressed under the Supreme Court’s ripeness requirements, 9% of the dismissed cases
were dismissed as a direct result of having litigated in state court as required by
Williamson County, or having the specter of state court litigation looming, either: (1) on
abstention grounds; (2) by applying the preclusion doctrines of res judicata or collateral
estoppel; or (3) based on the Rooker-Feldman doctrine.

Table 1

% of Claims Claims % of Claims Circuit%
Circuit Claims Dismissed Decided Decided Case of Total

Dismissed in Circuit on Merits in Circuit Totals Cases

CWaNWNWW=2ANN

Looking at the data from a different angle, the surveys sorted the cases in terms of
federal district and appellate courts. One major concern is that property owners and
developers can have financial difficulty merely surviving the first round of takings
litigation in district courts. Only 6.8% cases (11 out of 161) were decided on the merits
at the district court level.

An even fewer number of takings litigants have the financial wherewithal to pay for
more legal fees to fund an appeal—only to gamble that a federal appellate judge will
simply find their claim ripe and require more litigation before reaching the merits and
awarding damages. In fact, even though an overwhelming number of cases were
dismissed by the district court, only 57% of the total cases (91 out of 161) were appealed.
And the gamble paid off for only 20% of the property owners (18 out of 91)—the merits



38

were still not reached in 80% of cases (73 out of 91) that made it to the federal appellate
courts,

Only 18% of regulatory takings cases (29 out of 161) found either a district or
appellate court dealing with the merits of a property owner’s takings claim. It is difficult
to discern a pattern or reason for why these cases reached the merits and the other 82%
did not after Williamson County. Tn general, it appears that: (1) the property owner had
reserved its federal claim in prior proceedings and the court honored that reservation; (2)
the governmental defendant, for whatever reason, did not object to consideration of the
merits; or (3) the court addressed the merits of its own volition because it thought the
claim was especially strong or especially weak. However, as has been pointed out
previously in this testimony, under the U.S. Supreme Court’s 2005 decision in San Remo,
these merits adjudications should not occur in the fiture. San Remo held that both state
and federal takings claims must now be brought "simultaneously™ in state court; federal
claims may not be reserved during state court proceedings; and once a state law claim has
been decided, state law preclusion rules apply to the federal claim.

While having an inverse condemnation case actually decided on the merits is a
primary goal of property owners and developers, the histories of these cases provide a
second concern about Williamson County’s effect on 5" Amendment litigation. Tnverse
condemnation cases can take many years to litigate because it is not clear to either
property owners or the courts whether or how to adjudicate federal regulatory takings
claims. And even though an appellate court finds that a claim is ripe after being
dismissed by a district court, a property owner may be forced to underwrite additional
litigation to determine whether or not a taking occurred on the merits—in other words, to
litigate in the federal trial court, bring an appeal, and then refurn to the federal trial court
to decide whether any compensation would be due.

Of those 18 appellate cases where takings claims were found ripe or where the merits
were reached, it took property owners, on the average, approximately 9.1 years to have a
federal court reach its final determination. These landowners thus endured almost a
decade of negotiation and litigation to obtain a judicial determination that their takings
arguments could be heard on the merits.

Looking to the overall picture of regulatory takings litigation since Williamson
County, one striking difference between the 1999 survey and the May 2006 survey is the
speed with which federal courts are dismissing federal claims. The 1999 survey clearly
revealed property owners fighting for years for an adjudication of their Fifth Amendment
taking claims, simply not believing it was possible for their federal claim to be premature
before they went to state court but extinguished after they had been to state court. Only 4
of the 85 cases in the May 2006 survey reflect a litigant starting in state court under state
law, losing, and then trying to proceed in federal court—the scenario prescribed by
Williamson County. 1t seems that a majority of property owners are opting either to
proceed in state court only, dispensing with their federal claims altogether, or to proceed
in federal court with claims other than regulatory takings when dismissed by the court.
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The compilation of data from NAHB’s surveys speaks for itself. There is no question
that constitutional property rights are being ignored by the federal courts. This data
provides a clarion call for Congress to act now. It must pass H.R. 4772 before the
Takings Clause is excised from the constitutional landscape.

VII. Congressional Action is Needed to Clean-Up the Ripeness Mess.

Takings law, in all its dimensions, is notoriously chaotic. The Supreme Court itself
has issued takings decisions that are difficult if not impossible to reconcile. With lack of
coherence and guidance from the high Court, rampant confusion in the lower federal
courts has been the predictable result. The time is ripe for Congress to clean up the
Tipeness mess.

As opportunities have arisen T have urged the federal courts to confront the glaring
injustices that flow from Williumson County’s doctrine requiring initial state court
litigation for Fifth Amendment claims. As discussed above, on June 19, 2003, |
requested the Supreme Court to tackle the problem in my own case, through a petition for
writ of certiorari in Kottschade v. City of Rochester, No. 02-1848, which is attached as
Appendix 4 to this testimony. T was proud to have received tremendous support from a
number of amicus briefs, including one filed by Chairman Chabot, as well as from other
small property owners, think-tanks, and a broad spectrum of trade associations
representing a wide array of constituents. In addition, Daniel R. Mandelker from the
University of Washington at St. Louis, perhaps the pre-eminent land use professor in the
United States, submitted an amicus brief on my behalf. Indeed, Professor Mandelker has
previously testified before Congress urging the need to reform takings jurisdictional rules
stemming from Williamson County. Unfortunately, on October 6, 2003, the Supreme
Court denied my petition.

1 next assumed the role as an amicus myself, to support other property owners
confronting the same jurisdictional dilemmas. At my own expense, T submitted an
amicus brief before the U.S. Supreme Court in the San Remo case, which is part of the
docket for Case No. 04-340. Most recently, I supported the property owners in an appeal
before the First Circuit in Torromeo, et al.. v. Town of Fremont, Civil No. 04-2547. This
written testimony is the next step in my advocacy efforts to ensure that property owners
have fair access to federal courts.

While more detail is provided in my attached Supreme Court petition, [ take this
opportunity to summarize some of the more perplexing and unfair facets of the current
case law which impedes federal court jurisdiction over Fifth Amendment claims.

A. The Williamson County and San Remo Decisions Contradict Each Other.

Williamson County held that exhaustion of state compensation procedures is a first
step to ripen federal takings claims: “/UJntil [plaintiff] has utilized [state] procedure[s],
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its takings claim is premature.” Williamson, 473 U.S. at 197 (emphasis supplied).’
However, the full Court’s opinion in Sun Remo declares that federal takings claims could,
in fact, be asserted during a state lawsuit:

The requirement that aggrieved property owners must seek "compensation
through the procedures the State has provided for doing so” . . . does not
preclude state courts from hearing simultaneously a plaintiff's request for
compensation under state law and the claim that, in the alternative, the
denial of compensation would violate the Fifth Amendment of the Federal
Constitution.

San Remo, 125 S.Ct. at 2506 (citing Williamson County, 473 U.S. at 194) (emphasis
supplied). Thus, while Williamson County rules that a federal takings claim is not ripe
until ffer the state denies compensation, Sun Remo rules that federal claims can be
brought simultaneously with state claims in state court.

How do these rules square with each other? How is it that a Fifth Amendment claim
can be brought simultaneously with a state inverse condemnation claim in state court, if
that federal claim is not ripe until after the state denies compensation? What happens in
those state courts that refuse to entertain federal takings claims until compensation is
finally denied under state law? See. e.g.. Breneric Assoc. v. City of Del Mar. 81 Cal
Rortr. 2d, 324, 338-339 (Cal. App. 4™ 1998); Melillo v. City of New Haven, 732 A.2d
133, 138 n. 28 (Conn. 1999). How does the simultaneous claim rule work in states whose
law provides that a federal takings claim simply can not be joined with a state law claim
in state court? See Blue Jay Realty Trust v. City of Franklin, 567 A.2d 188 (N.H. 1989).

There is no realistic opportunity that the federal and state courts will suddenly bring
order to the chaos they have created. Congress must act by promulgating H.R. 4772 to
clarify the rules of federal court jurisdiction over takings claims.

B. The Court’s Rules on Removal Jurisdiction Load the Deck Against Property
Owners.

As discussed above, Williamson County’s state-litigation rule is irreconcilable with
Ciry of Chicago v. Int’l Coll. of Surgeons, 522 U.S. 156 (1997). There, a plaintiff
brought both federal and state takings claims in state court. The city then removed the
case to federal court. This Court, without discussing Williamson County, allowed the
removal to stand because “a case containing claims that local administrative action
violates federal law . . . is within the jurisdiction of the federal district courts.” Id. at 528-

2 See also Williamson County, 473 U.S. at 194 (*A second reason the takings claim is not yef ripe
is that respondent did not seek compensation through the procedures the state has provided for doing
80”); id. at 195 (“the property owner cannot claim a violation of the Just Compensation Clause un/il it
has used the [available State] procedure and been denied just compensation™).
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529. Under the federal removal statute,” a case can be removed from state to federal
court only if it could have been brought in federal court originally.

Under Williamson County, federal courts do not have original jurisdiction over
federal takings claims because they are not ripe until the property owner brings state
litigation and loses. San Remo confirms that there is no original federal court jurisdiction
over federal takings claims, and counsels that they may be brought simultaneously with
state inverse condemnation claims in state court. Yet under City of Chicago, federal
courts do have original jurisdiction over federal takings claims because a municipality
has the right to remove them to federal court. The upshot is that federal courts decide
federal takings claims at the whim of a municipal defendant who decides to exercise the
removal option.

At least two federal circuits have taken Williamson County and City of Chicago to
their illogical extreme. Earlier in my testimony, I discussed a recent decision where the
Eighth Circuit held it lacked jurisdiction over a federal takings claim that a municipal
defendant removed to federal court, precisely because no original state proceedings
ripened the federal claim. The stunning aspect of this case is that the federal court
dismissed for lack of jurisdiction, even though the plaintiff filed initially in state court
and was foreed into federal court upon the city’s removal motion. Koscielski v. City of
Minneapolis, 435 F.3d 898, 903-904 (8" Cir. 2006). The Fifth Circuit has similarly
whipsawed a takings plaintiff who filed suit originally in state court, only to see a
municipal defendant remove the matter to federal court—and then argue for dismissal
because Williamson Counfy’s state-litigation rule went unsatisfied. The court elevated
form over substance to absurd heights and dismissed the case. See Sandy Creek
Investors, Ltd. v. City of Jonestown. 325 F.3d 623, 626 (5™ Cir. 2003).

“[Clonsiderations of fairness and justice” are at the heart of the Takings Clause.
Tahoe-Sierra Preservation Council v. Tahoe Reg’l Planning Agency. 535 U.S. 302, 333
(2002). Ttis neither fair nor just to allow a municipal defendant to remove a takings case
to federal court, and then seek and receive a dismissal for lack of a prior state ripening
suit. Congress must enact H.R. 4772 to correct the mockery that municipal defendants
have made of the federal statutes governing removal jurisdiction and district court
jurisdiction over constitutional claims.

C. Some Lower Courts Apply the State-Litigation Rule to
Other Constitutional Claims.

The lower federal courts have clashed as to whether the state-litigation rule
applies to due process and equal protection claims, in addition to takings claims. In many
constitutional property rights cases, plaintiffs assert some combination of takings, due
process, and equal protection violations under 42 U.S.C. § 1983. Some circuits restrict

: “[Alny civil action brought in a State court of which the district courts of the United States have
original jurisdiclion, may be removed by the defendant . . . to the district court.” 28 U.S.C. § 1441(a}
{emphasis supplied.}
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Wiltiamson County’s state remedies requirement to takings claims only.* However, the
Seventh Circuit, in parsing a land owner’s § 1983 claims, held that Williamson County
state procedures apply to takings and due process, but not equal protection. See Forseth
v. Village of Sussex, 199 F.3d 363, 370-71 (7th Cir. 2000). The First Circuit has held that
state inverse condemnation claims must be exhausted for either a federal takings or a due
process claim, without opining on equal protection. See Qchoa Realty Corp. v. Faria,
815 F.2d 812, 817 n.4 (1st Cir. 1987). The Second Circuit has extended Williamson to its
outer limits, requiring ripening state litigation for all three types of claims. See
Dougherty v. Town of No. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 88 (2d Cir.
2002).

Accordingly, the state-litigation rule has reached beyond the Takings Clause and has
infected the Due Process and Equal Protection Clauses as well. To avoid any further
damage to property owners’ constitutional rights, I urge Congress to eradicate the state-
litigation rule once and for all by enacting H.R. 4772.

D. Impact on Seventh Amendment Rights to a Jury Trial

The state-litigation rule also generates friction with City of Monterey v. Del Monte
Dunes, 526 U.S. 687 (1999). There, the Supreme Court held that takings plaintiffs in
Section 1983 litigation have a 7" Amendment right to a jury trial on issues of government
liability. That is in stark contrast to the practice in state courts generally, which do not
submit regulatory takings liability issues to juries. fd. at 719. If Williamson County truly
compels state litigation to ripen Fifth Amendment claims, and San Remo allows
simultaneous litigation of federal and state takings claims in state court, then the 7%
Amendment rights confirmed by Del Monte Dunes are illusory in states that do not
provide jury trials on takings liability.

Unlike the Fifth Amendment, which was the first guarantee in the Bill of Rights to
apply to the states through the Fourteenth Amendment, see Chicago, B. & Q. R. Co. v.
Chicago, 166 U.S. 226 (1897), “[i]t is settled law that the Seventh Amendment does not
apply” to “suits decided by state court.” Del Monte Dunes, 526 U.S. at 719. Congress’s
attention is thus required not only to protect property owners’ rights under the Takings
Clause, but also their 7" Amendment guarantee to jury trials. H.R. 4772 will ensure that
all of those fundamental rights are preserved.

* See, e.g., County Concrete Corp. v. T'ship of Roxbury, 442 F.3d 159, 169 (3d Cir. 2006)
("[Gliven that the 'exhaustion of just compensation procedures’ requirement only exists due to the
'special nature of the Just Compensation Clause,' it is inapplicable to appellant's facial [substantive due
process] and [equal protection] claims"; citations omitted). Accord Sinaloa Lake Owners Ass'n. v.
City of Simi Valley, 882 F.2d 1398, 1404 (9th Cir. 1989); Front Roval and Warren County Indus. Park
v. Town of Froni Royal, 135 F.3d 275, 283 n.3 (4th Cir. 1998); McKenzie v. Citv of While Hall, 112
F.3d 313, 317 (8th Cir. 1997).
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E. Because of the State-Litigation Rule, the Takings Clause is the Only Bill of
Rights Provision Barred from Federal Court Review.

The opinion for the Court in Sun Remo “ensures that litigants who go to state court to
seck compensation will likely be unable later to assert their federal takings claims in
federal court. . ..” San Remo, 125 S.Ct at 2509 (Rehnquist, C.J., concurring.). This is
exactly what has transpired. As shown earlier in Section VT and in the survey attached at
Appendix 3, the lower federal courts overwhelmingly invoke the state-litigation rule to
avoid adjudicating the merits of Fifth Amendment takings claims. As Professor
Mandelker previously testified to Congress, the lower federal courts have exhibited
“wholesale abdication of federal jurisdiction™ over Fifth Amendment claims and have
achieved the “undeserved and unwarranted result [of] avoiding the vast majority of
takings cases on their merits.” Testimony of Daniel Mandelker on H.R. 1534, Before the
House Judiciary Comm., Subcomm. on Courts and Intellectual Property, reprinted at 31
Urb. Law. 234, 236 (Spring 1999). Adding insult to injury, once a property owner sues
in state court, any hope for ultimate federal court review is dashed because the preclusion
doctrines afford full faith and credit to the prior state judgment:

Thus, as a reward for following the rules and trying to ripen their federal
claims in state court as spelled out by Williamson County, property owners
have the rug yanked out from under them by federal courts saying the door
to that courthouse is now closed, because the very act of “ripening” the
case actually sounded its death knell.

Michael Berger and Gideon Kanner, Shell Game! You Can't Get There From Here:
Supreme Court Ripeness Jurisprudence in Takings Cases At Long Last Reaches The Self-
Parody Stage, 36 Urb. Law. 671, 687 (Fall 2004).

With Fifth Amendment claims consigned to state court, whether by virtue of
Williamson's state-litigation rule or San Remo’s concurrent claims rule, the result is that
citizens are denied substantive protections of the United States Constitution. Many state
courts decline to rely upon or adhere to Fifth Amendment standards to adjudicate
property rights claims. See, e.g. Santini v. Conn. Hazardous Waste Mgmt. Serv. 739
A.2d 680, 688 n. 20 (Conn. 1999), cerr. denied, 539 U.S. 1225 (2000) (U.S. Supreme
Court precedent is “irrelevant” to adjudicate takings claimant’s property rights, and
rejecting the argument that the Fifth Amendment establishes a minimum, national
standards for adjudicating a takings claim brought under the Connecticut Constitution);
State v. Ball, 471 A.2d 347, 351-352 (N.H. 1983) (“[TThe right of our citizens to the full
protection of the New Hampshire Constitution requires that we consider State
constitutional guarantees”; any federal precedent is “merely . . . guidance” and “our
results [are not] bound by those decisions”). See generally R. Rosenberg, The Non-
Impact of the United States Supreme Court Regulatory Takings Cases on the State
Courts: Does the Supreme Court Really Matter? 6 Fordham Envtl. L.J. 523 (1995).
Thus, the state-litigation rule has not simply denied takings plaintiffs a federal forum, but
also adjudications that employ federal standards.
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Furthermore, in denying Fifth Amendment claimants access to federal courts,
Williamson has gutted the critical role of the federal judiciary under 42 U.S.C. § 1983, to
oversee and correct actions taken by municipalities “under color of state law” that violate
federal civil rights. The “central purpose” of Section 1983 “is to provide compensatory
relief to those deprived of their federal rights by state actors," Felder v. Casey, 487 U.S.
131, 141 (1988), by "interpos[ing] the federal courts between the States and the people,
as guardians of the people's federal rights." Mitchum v. Foster, 407 U.S. 225, 242
(1972). Congress intended for Section 1983 to provide “immediute access to the federal
courts” and “throw open the doors of the United States courts” for individuals deprived of
their constitutional rights. Parsy v. FI. Bd. of Regents, 457 U.S. 496, 504 (1982)
(emphasis supplied).

Congress’s intent behind Section 1983, in allowing immediate federal court access for
constitutional claims, has been eviscerated by Williumson County and San Remo. 1urge
Congress to enact H.R. 4772 swiftly to put the federal courts back on the constitutional
track of protecting property rights.

VIII. Conclusion

1 firmly believe that Williamson Couny’s state litigation requirement voids the Fifth
and Fourteenth Amendment protections for property owners. T note with irony that on
the website for the U.S. federal courts, www.uscourts. gov, it reads that “[t]he federal
courts often are called the guardians of the Constitution because their rulings protect
rights and liberties guaranteed by the Constitution.” Unfortunately, I know this is not
true, from my own person experience, when it comes to property rights—the federal
courts, wrongly so, have abdicated their responsibility to protect property owners. The
data compiled in NAHB’s 1999 and 2006 surveys unequivocally backs-up my belief.

Moreover, there is no constitutional basis for the state-litigation requirement. It is a
prudential standard, as aftirmed by the Supreme Court in Switum v. Tahoe Regional
Planning Agency, 520 U.S. 725, 733-34 (1997). Regardless, this prudential standard has
spun out of control. The late Chief Justice Rehnquist, who was joined by three other
Justices, wrote in his concurrence in San Remo that “T joined the opinion of the Court in
Williamson County. But further reflection and experience lead me to think that the
Jjustifications for its state-litigation requirement are suspect, while its impact on takings
plaintiffs is dramatic.”

1f you follow the argument by some that our Fifth Amendment rights are not
violated until we are denied just compensation in state court, then this same rationale
should also apply to our other civil rights. For example, if a municipal police officer
conducts an illegal search, are our Fourth Amendment rights not infringed until we go
first to state court to determine whether the police officer had probable cause? We know
the answer is no, because no such standard exists for Fourth Amendment cases, and
rightfully so. As the late Justice Brennan, both a defender of property rights and a
protector of local government authority, wrote: “After all, a policeman must know the
Constitution, then why not a planner?” San Diego Gas & Elec. Co. v. City of San Diego,
451 U.S. 621, 661 n. 20 (1981) (Brennan, J., dissenting). H.R. 4772 does not provide
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special rights for Fifth Amendment claims. It merely puts Fifth Amendment takings
claims on par with the rest of the Bill of Rights.

Looking at the mess that has been created in the takings jurisdiction arena, Congress

must pass this legislation to restore the U.S. District Courts as the appropriate venue to
adjudicate federal constitutional issues. T urge Congress to pass HR. 4772.
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NOTE: This draft Development Agreement for the Property does not constitute an Official
Document of the City of Rochester until approved as to form by the City Attorney and
authorized by the Rochester City Council for execution by the Rochester Mayor and City
Clerk.

DRAFT DEVELOPMENT AGREEMENT

Willow Commons Development
GDP #03-214
5/28/04

THIS AGREEMENT, is made as of this ____ day of , 2003, by and between
SJC Corporation a Minnesota corporation, B & F Properties LLC a Limited Liability Company,
Willow Creek Commons LLC a Limited Liability Company, Frank and Bonnie Kottschade
husband and wife, (hereinafter jointly referred to as “Owner”), and the City of Rochester, a
Minnesota municipal corporation (hereinafter referred to as the “City™).

WHEREAS, Owner owns and desires to develop real property within the City of
Rochester, Olmsted County, Minnesota, as a residential and commercial development, which
property is described and shown on Exhibit ‘A’ attached hereto and incorporated herein, and
1s hereinafter referred to as the "Project” or the “Property,” depending on the context in which it
is used; and

WHEREAS, Owner and City agree that a development agreement will serve to facilitate
the orderly and efficient development of the Property to the mutual benefit of the Owner, the
City, and abutting property owners; and

WHEREAS, the Owner acknowledges that the proposed Project may impact the adjacent,
and in some cases, inadequate public infrastructure controlled by the City, the County, and the
State.

WHEREAS, the City, County, and State have outlined certain public improvements
and/or facilities which in part provides needed infrastructure for the development of the Owner’s
Property.
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WHEREAS, the City has outlined, planned, or constructed certain public improvements
andor facilities which, in part, provide needed infrastructure for the development of the Property;
and

WHEREAS, Owner desires to begin the Project prior to many of the necessary
improvements to the existing infrastructure being in place; and

WHEREAS, City agrees to allow the development of the Property to proceed subject to
the execution of this agreement and other permits and approvals as may be required by City
Ordinances that addresses the impacts of the Project on the public infrastructure.

NOW, THEREFORE, in consideration of the mutual benefits to the parties set forth
herein, and other good and valuable consideration, the adequacy of which is hereby
acknowledged, Owner and City agree as follows:

OWNER’S OBLIGATIONS
1) Annexation. NA

2) Property Development. By execution of this Agreement Owner agrees to proceed and may
complete the platting/project approval process including plat recording for the Property prior
to the construction of the infrastructure being completed as provided for in Sections 61.246 -
61.254 of the Rochester Zoning Ordinance and Land Development Manual. Owner agrees to
plat and complete the construction of the entire Project as shown on the approved General
Development Plan #03-214 and the Conditional Use Permit #03-46, or as may be amended on
the Final Plat for this Property, within five (5) years of execution of this Agreement. Owner
also agrees to the following provisions:

a) To extend the public infrastructure to the adjoining property as reflected on General
Development Plan or as directed by the City Engineer within five (5) years of the date of
this Agreement, or

b} If Owner does not extend the public infrastructure as outlined in 2a. above Owner agrees
to escrow sufficient funds with the City of Rochester, in an amount determined by the
City Engineer, within five (5) years from the date of this agreement for use by the City to
extend the public infrastructure to the adjoining property, or

¢) In the event City of Rochester receives a petition to extend public infrastructure through
Owner’s Property to serve adjoining properties, Owner agrees to execute a City prepared
Contribution Agreement detailing Owners proportional cost for the extension within 30
days of written notification by the City, and

d} Dedicate to the City, within five (5) years of the date of this Agreement or within 90 days
of written request of the City Engineer, utility and roadway easements as determined by
the City Engineer necessary to extend the public infrastructure to the adjoining properties
as reflected on the General Development Plan for the Property.
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City/Owner Contract. Owner shall execute a “City/Owner Contract” with the City prior to
constructing any public infrastructure (including but not limited to grading of public storm water
facilities, roadways, watermain, sanitary sewer and storm sewer to serve the Property), and prior
to the final grading of the Property. Owner shall pay for all public improvements authorized for
construction by the City/Owner Contract unless otherwise stated in the City Owner Contract.

3) Grading and Drainage. Owner agrees to have a Drainage Report and Grading Plan
prepared by a professional engineer and to submit these documents to the City Engineer for
approval prior to the commencement of any grading activity on the Property. Owner also
agrees to the following additional provisions:

a) Owner agrees to grade the Property to match the future grades of the abutting 40™ Street
SW and TH 63 roadways, needed for the phase of development abutting the roadways.

b) Owner also agrees to match the existing or otherwise City approved grades of the
abutting property to the south and west unless other documented arrangements are made
with the abutting landowner and approved by the City on the Grading Plan. A copy of the
written agreement between the Owner and an abutting property owner(s) shall be
provided to the City Engineer prior to the City’s final approval of the Grading Plan.

¢} Owner agrees to provide to the City surety for the restoration of the disturbed areas in a
form and amount acceptable to the City Engineer for any work requiring a Substantial
Land Alteration Permit prior to the City’s final approval of the Grading Plan.

4) Stormwater Management Plan Area Charges. Owner acknowledges that the development
of the Property results in the need for storm water management due to requirements to
manage the increase in the stormwater run-off rate/volume and potential degradation of
surface water quality attributable to the increase of impervious area within the Project. The
following specific terms and conditions shall apply to the Property for storm water
obligations:

a) The City Engineer has determined the Owner shall provide both onsite Storm Water
Management facilities and payment of Storm Water Management Plan Area Charges
in lieu of onsite construction for managing the increased storm water runoff from the a
portion of the Property.

b

Owner agrees to pay a Storm Water Management Plan Area Charge (SWMPAC) for the
entire Property. The base rate for the SWMPAC shall be (Project Specific) per
developable acre. This rate is representative of low-density residential type development
with an impervious area of 25% and a Land Use Factor (LUF) of 1.00. The actual
SWMPAC will be calculated by multiplying the base rate times the Land Use Factor for
the Property times the number of developable acres.

SWMPAC = S (Project Specific) x LUF x Developable Acres. This payment is a
one-time charge for the availability of connection to the regional stormwater
facilities, representing the proportional fair share payment of connection to and use of
existing and prospective stormwater facility capital cost obligations of the City.

¢} Owner may request the approval of the City Engineer to design and construct permanent
public onsite stormwater management facility(s) in Heu of payment of all or some of the
Storm Water Management Plan Area Charge {reimbursable costs/credits may include
construction and/or land costs). Owner may request the approval of the City Engineer to
construct permanent private on site storm water management facilities to serve non-
residential development. Private ponds do not receive any credit against the SWMPAC.
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All storm water management facilities shall be designed by a licensed professional
engineer and approved by the City Engineer.

i) Each facility approved by the City Engineer to be designed and constructed to serve
as a regional storm water management facility(s) will be a City owned and
maintained storm water management facility.

(1) Approved onsite public stormwater management facilities are not eligible to
receive Credits toward the Storm Water Utility Fee attributable to each parcel of
the Property.

(2} The developable acres of the Property will be reduced by the area occupied by
the public storm water facilities.

Private facilities designed and constructed to serve non-residential development will
be private and will require a Declaration and Maintenance Agreement (Exhibit B).

(1) City Engineer approved onsite private stormwater management facilities maybe
eligible to receive Credits toward the monthly Storm Water Utility Fee
attributable to each developed parcel of the Property that discharges stormwater
to the private stormwater management facilities.

(2} The developable acres of the Property will not be reduced by the area occupied
by the private storm water facilities.

Owner agrees to construct temporary onsite stormwater facilities including storm water
quantity and/or quality ponds, discharge lines, storm sewer and manholes as may be
needed to manage stormwater runoff during construction/restoration activities. The
facilities shall be constructed in conformance with the City approved drainage plan,
grading plan and specifications, and NPDES Stormwater Permit Standards.

Owner agrees to design (subject to City of Rochester approval), size, and construct onsite
stormwater facilities including storm water quantity and/or quality pond(s), discharge
lines, drainageways, storm sewers and manholes, as well as other necessary
appurtenances in conformance with the City standards and the approved drainage plan,
grading plan and specifications.

Owner acknowledges that the development of the entire Property may be limited due to
inadequate downstream public stormwater management facilities. In the event
inadequate downstream facilities exist, the Owner may select one of the following
options:

1) Improve/upgrade existing public or private downstream stormwater management
facilities as necessary for development of the Property at Owner’s sole cost.

i) Limit the development so as not to further damage or overload the inadequate
downstream stormwater management facilities or properties.

iii) Provide temporary onsite improvements so as not to further damage or overload the
inadequate downstream stormwater management facilities or properties until such
time as the City Engineer determines that downstream facilities are adequate

iv) Petition the City for a public improvement project to provide the adequate public
stormwater management facilities, provided the improvements to the inadequate
downstream stormwater management facilities are consistent with the goals and
City’s Capital Improvement Program and the City’s Storm Water Management Plan.
If, after the acceptance by the City Council of the feasibility report on the petition,



=

h)

k

m)

51

the Council approves the project for construction, the Owner shall first execute a
Contribution Agreement for the Owner’s share of the project cost as identified in the
feasibility report and then shall be allowed to file an application for a final plat.

Should the City need to construct a regional stormwater management facilities to serve
the storm water discharge from the Property the City may require a portion of the total
Storm Water Management Area Charges, calculated for the Property, to be paid up front
at the time of the first phase of development.

Owner agrees to allow the City to contribute to the funding for construction of
incremental stormwater facility improvements on the Property for regional stormwater
management facilities provided the City notifies Owner, within 90 days of the grading
plan approval for each phase of development, of City’s intent to participate in the
construction of the regional stormwater management facilities

Owner agrees to obtain the necessary permits for floodway / flood fringe modifications
for the Property including those portions of the Property to be dedicated to the City.
Owner as part of the floodway modifications and filling of the flood plain is providing
flood storage in storm water ponds, in excess of the storm water plan requirements, to
offset the loss of flood storage.

Owner acknowledges the City has implemented a Storm Water Utility. Owner
understands that the Storm Water Utility requires a Storm Water Management Plan at the
time of development of the Property

Drainage for the Property will be accommodated in a number of proposed stormwater
ponds. Future design will provide for ponds that meet National Urban Runoft Program
(NURP) standards and City of Rochester standards. A portion of runoff from the
Property will be directed in the MnDOT stormwater pond to be constructed by MnDOT’s
contractor in the southwest quadrant of TH 63 and 40™ Street. Stormwater runoff from
the Property into the MnDOT ponds will be restricted to the existing (pre-development)
site runoff conditions from the Property as identified in the Conditional Letter of Map
revision (CLOMRY) analysis prepared for MnDOT for the TH 63 / 40" Street roadway
improvement project.  The remainder of the stormwater runoft calculated for the
proposed (post-development) site runott conditions will be treated in a storm pond or
ponds designed with the future site development and these pond(s) will discharge into
Willow Creek. Detention and treatment requirements shall be defined at the time of
specific site development plan(s) and associated grading plan(s) for the Property.

Temporary sedimentation treatment for the graded portions of the Property will be
provided in the existing wet pond in the previously mined area on the north side of the
Property prior to discharging site runoff into Willow Creek. A swale shall be graded
along the west side of the proposed West Frontage Road to capture site runoff and
convey it into the existing wet pond for sediment removal. Other erosion and sediment
control measures will be implemented as illustrated on the approved Grading Plan.
Erosion and sediment controls are required for each site development plan submitted for
the Property.

Owner acknowledges that portions of the Property lie within the 100-year floodfringe and
are subject to the additional standards of the “floodprone”™ overlay district and Shoreland
District. Owner agrees that any filling of or development in the floodprone areas is
subject to compliance with all applicable federal, state and local requirements and
requires the issuance by the City of a separate conditional use permit.
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Owner agrees to provide the City, within 10 days of City’s written request, the
opportunity to review data, reports, studies and other information in Owner’s possession
relating to wetland delineation, floodway / flood fringe modifications, stormwater
management studies and pond design calculations, hydrological studies and soil borings
on the Property as they may relate to and assist the City in its review of proposed
stormwater facilities proposed to serve the Property.

All temporary and permanent stormwater facilities shall be designed and constructed in a
manner that provides access for maintenance.

Private Storm Water Management District. (PSWMD) Owner may create a private

Stormwater Management District (SWMD) to address cost sharing for regional stormwater
improvements to serve the Property and other adjacent properties. Owner shall provide to the
City, prior to the City’s approval of the final the Grading Plan for the Property, a copy of an
executed agreement with the adjoining property owner(s) outlining each parties respective
cost participation in the construction and maintenance of stormwater management facilities,
necessitated by future development within the private PSWMD, including the Property. In
addition:

a)

c)

All adjacent property owners participating in the PSWMD shall execute a Declaration
and Maintenance Agreement (Exhibit C) for storm water management facilities
constructed as part of the private SWMD,

All stormwater management facilities proposed tor the PSWMD shall be constructed in
conformance to City requirements.

Owner may request the City Engineer accept the PSWMD facilities as public facilities
and to take over ownership and maintenance for those facilities. City acceptance of the
PSWMD facilities shall be based on the following criteria:

i) The dedication of the PSWMD stormwater management improvements to the City
shall be after all development of the Property and adjoining property that is within
the PSWMD is complete.

1) The maintenance of the PSWMD required by the Ownership and Maintenance
Agreement (Exhibit C) shall have been performed by Owner. Owner shall provide
written record of the maintenance activities provided while under the PSWMD
control.

ii1) The land upon which the PSWMD facilities have been constructed by Owner shall be
dedicated by warranty deed to the City as an Outlot, or series of connected Outlots.

The PSWMD area or portions thereof shall be provided at no cost to the City; such
warranty deed to be subject to any obligations of Owner pursuant to the Grading Plan
and Drainage Plan. Owner shall be responsible for payment of all deed taxes as well
as any current year and back taxes.

g

v) Owner agrees to grant, at no cost to the City, easements for access to maintain the
stormwater facilities.

6) Avigational Easement. NA



7

53

Noise Abatement. Owner will incorporate noise abatement designs into any permanent
habitable buildings to be constructed on the Property consistent with the Housing and Urban
Development interior noise levels established at no more than 45 dBA for interior spaces.
Owner also waives all future rights to request government provision of any noise abatement
to serve the Property.

Owner agrees to dedicate a Noise/Air Space Easement (Exhibit D) for those areas proposed for
residential dwellings, if any, of the Property lying within a distance of 1/4 mile of TH 63.
Owner agrees to pay a document preparation and recording fee of $70.03 for the Noise/Air
Space Easement it the document is executed separate from this Development Agreement.

Willow Creek Transportation Improvement District(s). Owner acknowledges that the
City of Rochester Substandard Street Policy applies to the Property. The City Council has
endorsed the creation of the Willow Creek Transportation Improvement District (WCTID)
and the Willow Creek Interchange(s) Transportation Improvement District (WCITID) to
address cost sharing for new street construction and existing street reconstruction and
roadway capacity improvements to serve this area of the City.

a) Owner acknowledges that the City Council may created a Willow Creek Transportation
Improvement District (WCTID}) to address cost sharing for street
reconstruction/construction and capacity improvements to serve developing areas of the
City in which the Property is located. Owner shall pay the adopted WCTID charges for
the Property within 30 days of invoicing after City / Owner Contract approval for the
Property. It the WCTID charges have not been adopted by the City Council prior to the
approval of the final plat, the charges shall be based upon a current estimate of the costs
for the projects needed in the area and prorated across the benefiting property in the
WCTID at a rate of $0.75 / developable square foot of commercially zoned property and
$0.25 / developable square foot for residentially zoned property (rate for 2004/2005).

b} Owner acknowledges that the City Council may create of a Willow Creek Interchange(s)

Transportation Improvement District (WCITID). The WCITID charge will be

apportioned to area properties based on the portion of the cost of the interchange that

would equate to the cost of signalized expressway intersections with TH 63 at 40™ Street
and 48™ Street that would be assessed to properties in the District, and the balance of the
project cost to the City. The City will use distance / proximity increments to apportion
the WCITID Charges with property closer to the interchange paying the higher charges /
rates. Owner shall pay the adopted WCITID charges for the Property within 30 days of
invoicing after City / Owner Contract approval for the Property. If the WCITID charges
have not heen adopted by the City Council prior to the approval of the final plat, the
charges shall be based upon a current estimate of the costs for the projects needed in the
area and prorated across the benefiting property in the WCITID.

¢) If Owner receives compensation for any portion of the 40" Street SW and/or 11™
Avenue SW right-of-way that would have been dedicated pursuant to City standards by
Owner at the time of platting, but instead has been purchased by MnDOT for the City
under provigions of the TH 63 Project Joint Powers Agreement between the City and
MnDOT, then Owner agrees to reimburse the City within 30 days of invoicing by the
City, those costs the City paid to MnDOT for Owner’s Property needed to construct 40"
Street and/or 11" Avenue SW.
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The Substandard Street Capacity Charge (SSCC) component of the WCTID attributable
to Owner’s Property will be roughly proportional to the percentage of additional design
year Peak Hour traffic generated by GDP #03-214 as compared to the total design year
Peak Hour traffic within the WCTID. The baseline for calculating Owner’s roughly
proportional share of the SSCC will be projected use of the Property and associated trip
generation information contained in the Trunk Highway 63 Traffic Technical
Memorandum dated March 2001 prepared for MnDOT by Edwards and Kelcey, Inc. for
the Project Consultant Yaggy Colby Associates all as part of the Trunk Highway 63
Environmental Assessment.

Any unpaid WCTID or WCITID charges shall be payable no later than 5 years from the
date of the Development Agreement,

Owner agrees to pay the WCTID and WCITID Charges at the time of development of
any portion of the Property subject to GDP #03-214. The Charges applicable to any
request for platting shall be caleulated by determining the proportionate share of non-
residential or residential land in the plat as compared to the total amount of non-
residential or residential land, respectively, in the WCTID and WCITID, and applying the
proportionate percentage of land to either the total non-residential or residential Peak
Hour trip generation estimated for the WCTID and WCITID to determine the
proportionate share of the total Substandard Street Capacity Charge applicable to the
development. For example, if the site being platted comprises 25% of all non-residential
land in the WCTTD, and the non-residential land in the Willow Creek TID generates 75%
of all trips, then the proportionate share for the proposed development would be 18.75%
(0.25 x 0.75) of the total estimated WCTID charges.

Payment is required within 30 days of invoicing after City’s approval of each Site
Development Plan proposed for the Property, but in no event will the City issue building
permits for construction on that respective site on the Property until payment has been
received.

WCTID and WCITID Charges shall be based upon an estimate of the City’s share of the
total project costs for the transportation projects, including preliminary and final design
engineering, right-of-way, construction and construction engineering, needed in the area
of the WCTID and WCITID proportional allocated to the benefiting properties at a rate
set by the City Council

Owner agrees the City may adjust the estimated cost of Owner’s proportional share of the
WCTID and WCITID costs based on final project costs for Stage 1 and Stage 2 of the TH
63 Project. Owner acknowledges that Owner’s final payment will based on the City
Council’s formal adoption of the Charges attributable to the Property. This final payment
adjustment may require reimbursement by the City or additional payment by the Owner.
The adjusted payment/reimbursement adjustment shall be made within 30 days after
invoicing and written notice to Owner of the final WCTID and WCITID project costs and
calculation and final approval of the Charges by the City Council

[REMAINDER OF DRAFT AGREEMENT DELETED]
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Dated this dayof

IN WITNESS WHEREOF, the parties set their hands and seals as of the date and year first above written,

City of Rochester, a Minnesota To be revised SEE FRONT OF
DOCUMENT

Municipal Corporation
By By

Its Mayor Its President
Attest:

Its City Clerk
STATE OF MINNESOTA)

) S8
COUNTY OF OLMSTED )
The foregoing instrument was acknowledged before me this day of

2003, by Ardell F. Brede and Judy Scherr, the Mayor and City Clerk, respectively, of the City of
Rochester, a Minnesota municipal corporation, for and on behalf of the municipal corporation.

Notary Public
STATE OF MINNESOTA)
) S8
COUNTY OF OLMSTED )
The foregoing was acknowledged before me this day of . 2003, North

American Realty personally known to me to be the persons who executed the foregoing mstrument and
acknowledged that they executed the same as their free act and on their own behalf.

Notary Public

|EXHIBITS FROM DRAFT AGREEMENT DELETED]
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NAHB Appendix 3 to Testimony of Franklin P. Kottschade
NATIONAL ASSOCIATION

©oF HOME BUILDERS

Compilation of Federal Takings
Decisions from 1990 - 2006

Dismissed
Abstention

Hankin Family P'ship v. Upper Merion Township

State Court: No. 99-16287, 2001 WL 34084818 (Pa. Ct. Comm.PI. Apr 12, 2001), related proceeding 799
A.2d 938 (Pa. Cmwilth. 2002), appealed granted 572 Pa. 716, 813 A.2d 847 (Pa. 2002), order reversed 576
Pa. 115, 838 A.2d 718 (Pa. 2003) No. CIV. A 01-1622, 2002 WL 461794 (E.D. Pa. Mar 22, 2002) (NO. CIV.

A. 01-1622), order vacated by sub nom. Timoney v. Upper Merion Township, 66 Fed. Appx. 403 (3rd Cir.
2003)

Landowners challenged township's longstanding refusal to rezone or otherwise allow development of
land for purposes similar to surrounding parcels.
State Court 2000-2002; Federal Court 2001-2003

Bannum, Inc. v. City of Columbia
1999 U.S. App. LEXIS 20836 (4th Cir. 1999)

Construction company sued city and zoning board for denying its petition for a special exception
permitting construction of a prison halfway house within the city limits.

Federal Court 1997-1999

Slyman v. City of Willoughby
1998 WL 24990 (6th Cir. 1998)

Plaintiff’s plan for multi-family development complied with all applicable zoning requirements. City
officials asked that plaintiff delay the proposed project in any event because the property was near an
airport; plaintiff acquiesced twice. “Plaintiffs were further induced to defer their proposal by the City’s
representation that it would find suitable property with which to ‘swap’ with Plaintiffs.” The promised
land swap never occurred, and the City re-zoned the property to prevent the multi-family project. Sixth
Circuit dismissed all federal claims and invoked Pullman abstention, on grounds that the effect of a
court of common pleas order from 25 years earlier could only be interpreted by a state court.

More than four years elapse from plaintiff's application for site plan approval, to court’s decision.

Page 1 of 33 (continued)

Dismissed
Abstention
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Front Royal and Warren County Industrial Park Corp. v. Town of Front Royal

708 F.Supp. 1477 (W.D. Va) (summay judgement phase), 749 F.Supp. 1439 (W.D. Va. 1990) (trial phase),
vacated and remanded, 945 F.2d 760 (4th Cir. 1991), on remand, 922 F.Supp. 1131 (W.D. Va. 1996), rev'd
and remanded, 135 F.3d 275 (4th Cir. 1998)

In 1990, the U.S. district court found that a taking occurred. After the federal trial court awarded
compensation to plaintiff for a taking, the Fourth Circuit decides that district court should have
exercised Burford abstention, because remedies were presumably available under state law. Plaintiff
then pursued state remedies. After state proceedings were completed, plaintiff went back to the U.S.
district court, which reinstated its finding seven years earlier that a taking had occurred. On second
appeal, the 4th Circuit acknowledges that “[t]his case has already passed through procedural
purgatory and wended its way to procedural hell.” 135 F.3d at 284. The 4th Circuit nonetheless
remanded back to district court “for whatever proceedings may remain.” Id. at 290. The 4th Circuit
held that, even though nine years of litigation had ensued, plaintiff should still be kept out of federal
court on its takings claim. The appeals court reasoned that plaintiff should have sought to reconvene
a state annexation court that had been out of existence for over ten years which, in any event, was
powerless to award the monetary relief plaintiff sought through its takings claim. In any event, 4th
Circuit addressed merits of claim and found no taking on the merits occurred.

About 20 years elapse between time of court order to provide sewer service to plaintiff’s lot, to most
recent appeals court decision.

Dismissed
Res Judicata/Collateral Estoppel

Trafalgar Corp. v. Miami County Bd.

State Court: 2001 Ohio App. LEXIS 3946 (Sept. 7, 2001); 2004 Ohio 177 (Ohio Ct. App., Miami County Jan.
16, 2004); aff'd 819 N.E.2d 1040 (2004); Federal Court: 2006 U.S. Dist. LEXIS 14574 (S.D. Ohio Mar. 11,

2006).

Plaintiffs sought to change the zone of their property from general agricultural to single-family
residential. The zone change was approved by the Miami County Planning and Zoning Commission in
the years 1995, 1997, 1999, 2000, 2001, 2002, 2003, and 2004. However, each time the Commission
granted approval, voters defeated the changes by referendum. Plaintiffs alleged that the repeated
refusals to rezone constituted a taking of their property.

1999-2006

Torromeo v. Fremont

State Court: Unreported (Rockingham, Dec. 27, 1999; (Rockingham, Jan 31, 2000; Rockingham, Mar. 19,
2001; Unreported (Sept. 26, 2001); reconsideration denied Superior Court Unreported (Oct. 15, 2001), rev'd
148 N.H. 640 (2002), cert. denied 539 U.S. 923 (2003) Federal Court: 2004 DNH 184 (2004); 438 F.3d 113
(1st Cir. 2006)

Plaintiff developers sought damages for delay in issuance of municipal development permits.
1999-2002

Page 2 of 33 (continued)

Dismissed
Res Judicata/Collateral Estoppel
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Saboff v. St. John's River Water Management District

State Court: Circuit Court unreported, aff'd 681 So. 2d 757 (Fla. Dist. Ct. App. 1996); Federal Court:
Unreported, rev'd 200 F.3d 1356 (11th Cir. 2000), cert. denied 531 U.S. 823 (2000)

Landowners sued agency that granted permit for construction with condition of deed restriction
prohibiting construction on portion of property.

1991-2000

Wilkinson v. Pitkin County Bd. of Comm'rs
142 F.3d 1319 (10th Cir. 1998)

Landowner submitted three different development applications to county commissioners, all of which
were rejected. Thereafter, landowner filed two separate state court actions alleging, among other
claims, inverse condemnation and taking of all reasonable economic use of property. State court
eventually dismissed all claims. Subsequently, landowner filed § 1983 action to vindicate federal
constitutional claims, but federal court dismisses case on res judicata and collateral estoppel grounds
in light of prior state court litigation. Court ordered dismissal while “not[ing] our concern that
[Williamson County’s] ripeness requirement may, in actuality, almost always result in preclusion of
federal claims....It is difficult to reconcile the ripeness requirement of Williamson with the laws of res
judicata and collateral estoppel.” 142 F.3d at 1325, n. 4.

Timing unclear from decision.

Dodd v. Hood River County
59 F.3d 852 (9th Cir. 1995), following remand, 136 F.3d 1219 (9th Cir. 1998)

Plaintiffs sought only to build a single retirement home on the 40 acres they owned. On initial appeal,
plaintiffs submitted to the following five-year process to ripen their takings claim: (1) file multiple
permit applications with local zoning bodies, which denied each application; (2) appeal each denial to
Oregon’s Land Use Board of Appeals; (3) seek review of those administrative denials in state court;
and (4) seek state court appellate review of the state trial court decisions. However, even after
exhausting their takings remedies through inverse condemnation in state court, federal courts refused
to hear the merits of the as-applied takings claim and dismissed the case on collateral estoppel
grounds.

Eight years elapse from initial submission of development plans to build retirement home, to Sth
Circuit’'s second opinion.

Treister v. City of Miami
893 F.Supp. 1057 (S.D. Fla. 1992)

Owner sued in state court challenging city’s refusal to rezone property. After removal, owner
amended complaint to include § 1983 claim, which was stayed pending resolution of state law claims
in state court. State granted summary judgment to city, which then moved for dismissal of federal
action on ripeness grounds. The district court found the Williamson test satisfied. Owners had made
numerous zoning applications to determine the extent of permissible zoning, and had thus satisfied
the finality prong. At the time of the alleged taking, no monetary compensation was available in the
state courts, so there was no state remedy to exhaust. In any event, federal court invokes res judicata
to dismiss takings claim.

Litigation alone, in federal and state courts, spanned at least six years.

Page 3 of 33 (continued)
Dismissed

Res Judicata/Collateral Estoppel
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Dismissed
Rooker-Feldman

Anderson v. Charter Twp. of Ypsilanti
71 F.Supp.2d 730 (E.D. Mich. 1999), aff'd 266 F.3d 487 (6th Cir. 2001)

Landowner sued township claiming that the denial of his application to rezone his property resulted in
a taking without just compensation.

State Court 1988-1994; Federal Court 1994-2001

Zealy v. City of Waukesha

State Court: 194 Wis. 2d 701, 534 N.W.2d 917, 1995 Wisc. App. LEXIS 643 (Wis. Ct. App. 1995), review
granted 540 N.W.2d 200 (Wis. 1995), reversed 201 Wis. 2d 365, 548 N.W.2d 528, 1996 Wisc. LEXIS 63,
42 Env't Rep. Cas. (BNA) 2179 (Wis. 1996); Federal Court: 153 F.Supp.2d 970; 2001 U.S. Dist. LEXIS
12102 (E.D. Wis. 2001)

Plaintiff developer granted an easement to the City after being told that the property could be

developed for residential purposes if the easement was granted. The City then rezoned a portion of
Plaintiff's property as a conservancy.

1990 - April 2001

Dismissed
WC Both Prongs

R-Goshen, LLC v. Village of Goshen, et al.
Federal Court: 289 F.Supp.2d 441 (S.D.N.Y. 2003), aff'd in unpublished decision 115 Fed. Appx. 465 (2d Cir.
2004)

Plaintiff corporation sued defendant village, planning board and architectural consultant after
application to construct retail pharmacy was denied.

October 29, 2003 - October 6, 2004

The Seventh Regiment Fund v. Pataki
179 F.Supp.2d 356 (S.D.N.Y. 2002)

Plaintiffs had an interest in a state armory pursuant to a lease agreement with the state. Defendants

issued requests for proposals to develop the armory. Plaintiffs sued state officials and proposed
developers for interfering with their property rights.

Timing unknown

Page 4 0f 33

(continued)
Dismissed
WC Both Prongs
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RKO Delaware, Inc. v. City of New York
Federal Court: Unreported, 2001 WL 1329060 (E.D.N.Y. 2001)

Theatre owner challenged NYC Landmarks Preservation Commission over failure of Commission to
issue renovation permits for 128,000 square foot building where landmark occupied 2,000 square foot
lobby.

Federal Court May 5, 2000 - August 30, 2001

Stutchin v. Town of Huntington

71F.Supp.2d 76 (E.D.N.Y. 1999)
Property owners brought suit against town because the town denied their permit to build a 115 foot
dock behind their property.
May 1998 - September 1999

Pond Brook Development, Inc. v. Twinsburg Township
35 F.Supp.2d 1025 (N.D. Ohio 1999)

Property owner sued township that amended zoning maps to reclassify its property.
Timing unknown

Dakota Ridge Joint Venture v. City of Boulder
1998 WL 704694 (10th Cir. 1998)

Property owner's allegation of regulatory taking dismissed because all state inverse condemnation
remedies had not been pursued.

Timing unclear from opinion.

Forseth v. Village of Sussex
1998 WL 681469 (E.D. Wisc. 1998)

Plaintiff submitted at least three preliminary plats for approval by local officials. Eventually all county
and state authorities approved the final plat except the Village Board. Tews, a neighboring landowner,
objected to the plan throughout the application process. Subsequently, Tews was elected as
President of the Village Board. In his capacity as President, Tews “engaged in a series of actions to
prevent and obstruct the [project]” and “insist[ed] upon modifications and concessions” for his own
personal benefit. 1998 WL 681469 at *11. For example, the Village Board (with Tews as President)
agreed to the final plat only on the condition that Plaintiff conveyed to Tews about 2 acres of land on
the border between Tews’s and Plaintiff's property. Plaintiff reluctantly acquiesced; the 2-acre buffer
was valued at $55,000, and Tews offered $1,500 but then agreed to pay $6,000. In dismissing case
on finality ripeness grounds, court stated: “Is it that [property owners] have omitted the steps
necessary to obtain review in state court and hope for the best in a second-chance forum? Well, we
are not cooperating. Litigants who neglect or disdain their state remedies are out of court, period.”
1998 WL 681469 at *5 (citing River Park, Inc. v. City of Highland Park, 23 F.3d 164, 165 (7th Cir.
1994) (procedural due process zoning case; no takings claim raised)). Forseth court recognized that
“this interpretation of Williamson goes too far” but it is nonetheless “binding” in the 7th Circuit.

Six years from initial request of preliminary plat approval, to court’s decision.

Page 50f 33 (continued)
Dismissed

WC Both Prongs



61

Hallco Environmental, Inc. v. Comancher County Bd. of Comm'rs
1998 WL 339460 (10th Cir. 1998)

Property owner initially pursued state court litigation challenging constitutionality of moratorium up to
state supreme court level. Applicant incurred a nonrefundable landfill application fee of $30,000 in
navigating the permit process. Ultimately, no federal court reached the merits of any of plaintiff’s
constitutional claims; due process, equal protection, and other constitutional claims were “subsumed”
within the takings claim and all dismissed as unripe.

Eight vears elapse from application to construct a landfill, the appeals court’s decision.

Hallco Texas, Inc. v. McMullen County
934 F.Supp. 238 (S.D. Tex. 1996)

Plaintiff received permit from environmental commission to develop a solid waste disposal facility.
After receipt of this approval, county commissioners adopted an ordinance to specifically prohibit the
proposed development.

Four years elapse from submission of initial development application, to court decision.

Bateman v. City of West Bountiful
89 F.3d 704 (10th Cir. 1996)

With full knowledge of and inspection by city officials, plaintiff constructed his residence. Twelve
years later, city determined the property did not comply with side yard and set back requirements, thus
rendering the property unsaleable and unmortgageable. Takings claim was found not ripe because
Certificate of Noncompliance “left open the possibility” that Plaintiff could obtain a variance, even
though he had been told his project was out of compliance.

Twelve years elapse from point plaintiff completed construction of residence, to city’s determination
that building did not comply with the zoning ordinance.

Specialty Malls of Tampa v. City of Tampa
916 F.Supp. 1222 (M.D. Fla. 1996)

Property owners challenged denial of special use permit to operate exotic dance club.

At least six years elapse between plaintiff’s request to ity to interpret zoning ordinance, to court
decision.

Emory v. Twiggs County
883 F.Supp. 1546 (M.D. Ga. 1995)

In zoning letter, county initially responded that the property was not subject to any official land use
plan. Subsequently, zoning was adopted to apply to the plot in question; a moratorium was imposed
by resolution to prevent landfill uses proposed by plaintiff; and the county adopted another resolution
to close a road to plaintiff's property leaving the land without public access. Despite the moratorium,
court believed plaintiff should have applied for a variance or lobbied to legislatively amend the
resolution. With regard to the road closing, the court found “no affirmative act” by the county to close
the road—even though the road had actually been closed for at least a year prior to the court’s
decision.

Four years elapse from plaintiff’s request for a “zoning lefter” from county officials, to court decision.

(continued)
Dismissed
WC Both Prongs
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Herrington v. City of Pearl
908 F.Supp. 418 (S.D. Miss. 1995)

Despite the fact that plaintiff alleged violations of several constitutional rights, “the City's regulation of
land use within its boundaries....should seldom be the concern of a federal court.”

Six years elapse from first attempts to obtain permits, to court decision.

Quality Refrigerated Services, Inc.
908 F.Supp. 1471 (N.D. lowa 1995)

City officials specifically contacted plaintiff to locate his business in the area. Plaintiff entered into a
development agreement with the city to renovate the facility. City adopted a resolution to expedite
Plaintiff's ability to lease a portion of the facility. City re-zoned the property from industrial to
commercial, but encouraged the leasing transaction so plaintiff thus entered into a 10-year lease with
tenant. Plaintiff applied for a building permit to remodel the building, but the city denied the application
in light of the re-zoning. Plaintiff then filed an action to re-zone the property back to industrial, the
planning commission approved the re-zoning, but the city council denied the re-zoning. Court
nevertheless found takings claim unripe despite city's efforts to attract the use in question.

Six years elapse from date that city entered into development agreement with plaintiff, to court
degision.

Glendon Enerdy Co. v. Borough of Glendon

836 F.Supp. 1109 (E.D. Pa. 1993)
No final decision because developer failed to appeal a rezoning, that was adopted in a behind-closed-
doors session of the local legislature specifically to prevent the project at issue.
Six years elapse from submission of first plan, to court’s decision.

W. Birkenfeld Trust v. Bailey
827 F.Supp. 651 (E.D. Wash. 1993)

Landowners challenged management plan for Columbia River Gorge National Scenic Area. Court
dismissed takings claim for failure to pursue all state remedies.

Timing unknown

Villas of Lake Jackson. Ltd. v. Leon Country

796 F.Supp. 1477 (1992), further proceedings, 884 F.Supp. 1544 (1995), on rehearing, 906 F.Supp. 1509
(N.D. Fla. 1995), aff'd, 121 F.3d 610 (11th Cir. 1997)

Plaintiff seeks to build multifamily apartment complex. After plaintiffs submitted initial application,
county enacts maratorium that prohibits approximately 95% of the proposed development plan.
Subsequently, an ordinance is passed to keep the moratorium in place indefinitely. Plaintiffs
thereafter submit another proposal, but county refuses to issue a permit because of the use
restrictions under the ordinance. Plaintiffs then submit another plan to develop adjacent areas outside
of the moratorium lands. County issues building permit for these areas, but then re-zones property
and revokes them. Nonetheless, court finds no final decision because plaintiff failed to submit yet
another proposal after the rezoning.

Four years elapse from submission of first development application, to court’s initial decision on the
takings claim. Six more years of litigation on other constitutional counts.

Page 7 of 33 (continued)
Dismissed

WC Both Prongs
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Sequin v. City of Sterling Heights
968 F.2d 584 (6th Cir. 1992)

City installed sewers and water lines to service the proposed development and charged plaintiffs for
the installation of these facilities. Plaintiffs then entered into contracts to sell the parcels, but the city
re-zoned the property to prohibit the commercial development even though it already provided the
public facilities for the project.

Three years elapse from re-zoning, to court's decision.

Executive 100, Inc. v. Martin County

922 F.2d 1536 (11th Cir. 1991)
Property owners brought suit because of county’s denial of a request for zoning change.
Four years elapse from application for rezoning, to court's decision.

Southview Associates, Ltd. v. Individual Members of the Vermont Environmental
Board

782 F.Supp. 279 (D. Vt. 1991)

State officials openly declared they would oppose the development plan. Nonetheless, no final
decision for takings purposes because developer did not submit alternative proposals. Court does not
indicate how many other applications would be needed to ripen the takings claim.

Six years elapse from submission of first development application to court's decision.

Milne v. Township of Oregon
777 F.Supp. 536 (E.D. Mich. 1991)

Appeal from denial of variance request was ripeness prerequisite to takings claim in federal court,
even though owner received notice of violation threatening criminal prosecution. Court concludes this
is simply a “run-of-the-mill” zoning dispute.

Timing unknown

Southern Pacific Transportation v. City of Los Angeles
922 F.2d 498 (Sth Cir. 1990)

Property owners challenged zoning ordinance that limited abandoned railroad rights of way to surface
parking. Court held takings claim not ripe absent showing that state procedures had been exhausted.

Five years elapsed from rezoning to court’s decision

Martinez v. Junta de Planificacion de Puerto Rico
736 F.Supp. 413 (D.P.R. 1990)

Zoning rendered property unsaleable and unmortgageable. Nonetheless, court finds takings claim
unripe, even though landowners opposed the zoning regulations at public hearings, and even though
Puerto Rico condemnation statutes did not expressly permit damages for temporary taking.

14 years elapse from zoning classification rendering plot off-limits to development, to court’s decision.

(continued)
Dismissed
WC Both Prongs
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Dismissed
WC Prong 1 (No Final Decision)

Hanna v. City of Chicago
212 F.Supp.2d 856 (2002), 65 Fed. Appx. 565 (2003)

Property owner sues City for City's adoption of height limitations on certain residential properties.
1-2 years (ordinance enacted in 2000, and first trial held in 2001)

Currier Builders, Inc. v. Town of York

Federal Court: 2002 U.S. Dist. LEXIS 9942 (D. Me. May 30, 2002), aff'd in part 2002 U.S. Dist. LEXIS 12494
(D. Me. July 8, 2002) (reviewing magistrate judge's earlier decision and holding that plaintiff could not invoke
futility exception in takings claim)

Developers sued town on an ordinance that, inter alia, limited the number of dwelling units authorized
per month and prohibited persons from submitting more than one residential building permit
application per month for lots not within a subdivision.

Federal Court approximately May 30, 2002 - July 8, 2002

Dougherty v. Town of North Hempstead Board of Zoning Appeals
Federal Court: 282 F.3d 83 (2d Cir 2002)

Landowner sued zoning board of appeals when he was denied a permit to add to a nonconforming
dwelling.

Federal Court 1999-2002

Kittay v. Giuliani

U.S.D.C. for the Southern District of New York, 2001 U.S. App. LEXIS 11985; aff'd 252 F.3d 645 (2d Cir.
2001)

Claimant brought action claiming that water regulations promulgated by the State of New York were
so expensive to comply with that they hindered residential and commercial development.

Federal Court 1999-2001

Goldfine v. Kell
80 F.Supp.2d 153 (S.D.N.Y. 2000)

Landowner sued city, several Department of Environmental Protection employees, and a member of a
civic association because of their hostility towards and delay in approving the landowner's residential
subdivision.

Timing not clear
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Garamella v. City of Bridgeport
Federal Court: 63 F.Supp.2d 198 (D. Conn. 1999)

Property owners challenged the City's designation of their property as within a runway protection zone.
Timing not clear

Hidden Oaks Limited v. The City of Austin

Federal Court: 138 F.3d 1036 (5th Cir. 1998), 1998 U.S. App. LEXIS 13675 (5th Cir. 1998)
Apartment owners sued the City when, in the course of negotiations on bringing the complex up to
compliance with the housing code, the City placed a two year utility hold on their buildings.
Federal Court 1995-1998

Cedarwood Land Planning v. Town of Schodack

State Court: removed to Federal Court by defendants; State Court action unreported (brought Dec. 1, 1995 in
New York State Supreme Court in Rensselaer County) Federal Court: 954 F. Supp. 513, (N.D.N.Y 1997),
aff'd 1998 U.S. App. LEXIS 22157 (2d Cir. Aug. 24, 1998)

Land developer sued town, its planning board, and the town board after they passed a new zoning law
that rescinded a previously-available "density bonus provision" that would have permitted plaintiff to

build residential lots below the square footage requirement if he connected to acceptable central
sewer and water systems.

State Court 12/1/95-12/22/95 (removed to federal court); Federal court December 1995 - August 1998

The Landing at Macadam LLC v. Hales
152 F.3d 926 (9th Cir. 1998), 1998 U.S. App. Lexis 16949)

Landowner sued when Design Commission denied a request for design review approval.
Federal Court 1996-1998

Vorhees v. Brown, et al.

Federal Court: Unpublished, 1996 U.S. Dist. LEXIS 3637 (N.D. lll. 1996), aff'd in unpublished decision 1998
U.S. App. LEXIS 1728 (7th Cir. 1998), cert. denied 525 U.S. 824 (1998)

Plaintiff landowner sued members of the lllinois Department of Transportation, County, two cities and
Aero Club, claiming that a statute that precluded plaintiff from "creating or constructing an airport
hazard which obstructs a restricted landing area or residential airport” on his land, constituted a taking.
Federal Court 1995-1998

Virgin Islands Conservation Society, Inc.

857 F.Supp. 1112 (D. V.I. 1994)
After eight years of navigating the zoning process, fighting community opposition, and litigating, “the
court [was] back to the same point as in 1989—poised to review the granting of the permits.”

Although land use agencies granted permits for the proposed development, the takings claim was
found not ripe. Remanded for more proceedings and environmental reviews.

Eight years elapse from first permit applications, to court decision.
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Restigouche, Inc. v. Town of Jupiter

845 F.Supp. 1540 (S.D. Fla. 1993)
Plot downzoned to prevent a previous use, approved by town staff and earlier permitted under special
exception.

Four years elapse from submission of initial development application, to court’s decision.

Rocky Mountain Materials & Asphalt. Inc. v. Board of County Comm'rs of El Paso
County
972 F.2d 309 (10th Cir. 1992)

Although plaintiff was granted a mining permit in 1988, and began mining the property, agency
decided that a predecessor to plaintiff abandoned its permit in 1974, thus requiring plaintiff to
commence the permit process anew under current and more strict regulations.

Owners and predecessors had unsuccessfully applied for mining permits for 19 years until court’s
decision.

Medina Corp. v. City of Charleston

959 F.2d 231 (4th Cir. 1992)
After property was re-zoned specifically to halt the development at issue, plaintiff filed suit in state
court for a taking. The city (apparently) then removed the action to federal court.
Six years elapse from rezoning of plaintiff's land, to court’s decision

Langley Land Co. v. Monroe County

738 F.Supp. 1571 (M.D. Ga. 1990)
Owner sought to enjoin county’s threatened use of eminent domain power. No final decision even
though county already decided plaintiff's land would be condemned.
Timing unknown

Dismissed
WC Prong 2 (Failure to Exhaust State Remedies)

J-1l Enterprises, LLC v. Board of Commissioners
Federal Court: Unreported, aff'd 135 Fed. Appx. 804 (6th Cir. 2005)

Developer sued county board of commissioners after it refused to release the subject property for
sanitary sewer services despite the planning commission's approval of the developer's proposed
subdivision.

Timing unknown
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J.D. P'ship v. Berlin Township Bd. of Trustees

State Court: No. 00CAH01002, 2000 WL 1074302 (Ohio App. Ct. Aug 02, 2000), appeal not allowed by 90
Ohio St. 3d 1484, 738 N.E.2d 1256 (Ohio 2000) Federal Court: No. 2:00-CV-787, 2005 WL 1523775 (S.D.
Ohio June 28, 2005)

Property owners sued municipal officials that denied applications to rezone property from farm
residential to planned residential.

State Court 1999-2002; Federal Court 2000-2005

Petoskey Investment Group. LLC v. Springvale-Bear Creek Sewage Disposal Auth.
Federal Court: No. 1:03-CV-378, 2005 WL 2899451 (W.D. Mich. Nov 02, 2005)

Developer sued authority that refused to allow developer to connect to authority's sewer system.
Federal Court 2003-2005

Mikeska v. City of Galveston

Federal Court: 328 F.Supp.2d 671 (S.D. Tex. 2004); vacated and remanded 419 F.3d 431 (5th Cir. Tex.
2005) (note: the portion of the district court decision that concerned the dismissal of the takings claim was
not appealed)

Plaintiff property owners of beachfront property brought § 1983 action against defendant city alleging
taking after city disconnected plaintiff homes from town services because homes were deemed
beyond vegetation line after tropical storm and therefore in violation of state Open Beaches Act.

3 years (January 2002-January 2005)

Gabhart v. City of Newport

State Court: 19 S.W.3d 